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bill, for pre1enting the shi_pment of liquor into dry territory; to 
the Committee on the Judicia1-y. 

Also, petition of citizens o! Barry and Eaton Oonnties, Mich., 
f::rrnring the -passage of the McLean bill, granting Federal .Pl'IO
tection to all migratory birds; to the Committee on Agriculture. 
· By Mr. KThTDRED: Petition -0f the Ford Motor Oo., Detroit, 

Mich., and John Burroughs, New York, favoring the pa sage of 
the McLean bill, granting Federal protection to all migratory 
b-irds; to the .Committee on .Agriculture. 

Also, petition -0f the Public Service Commission, second dis
trict, Albany, N. Y., favoring the passage of Senate bill 0099, 
authorizing the Interstate Commerce Qom.mission to prescribe 
a uniform classification -0f freight; to the Oommittee on Inter
state and Foreign Oommerce. 

Also, petition of the Waterbury Felt Co., of Skaneateles, N. Y., 
and Il1ce & .A.dams, of Buffalo, N. Y., favoring the .Passage of 
the Weeks bill {H. R. 27567) for 1-eent letter postage~ to the 
Committee on the Post Office and Post Roads. 

Also, petition of the Brainerd Manufacturing <Jo., East R-OCh
ester, N. Y., favoring the passage of House bill 27567, f-or a 
1-cent letter-postage rate; to th-e Committee on the Post -Office 
and Post Roads. 

By 1\lr. KI~TKE.A.D of ~ew Jersey: Petition of the common 
council of the city of Hoboken, favoring the passage of 1-egisla
tion granting pension to letter carriers who have grown old in 
~he service~ to the Committee on Pensions. 

By l\Ir. LINDSAY: Petition of Ern.€st Thompson Seton, 
Greenwich, Conn., fayoring the passage of the McLean bill 
granting Federal protection to all migratory birds; to the Com
mittee on Agriculture. 

Also, petition ot the .A.meriean Forestry A.f3sociation, Wash
ington, D- C., protesting ngainst the passage of the Senate 
amendment t-0 House bill 23293, relative to the pmteetion of the 
irnter supply of the city of Colorado Springs and the town -0f 
Manitou, Colo.; to the Committee on the Public Lands. 

Also, petition of Ernest T. Seton, of Greenwich, Conn., fav-01:
ing the paBsage of the McLean bill for protection -of migmtory 
birds; to the Committee on Agriculture. 

By l\Ir. MOTT: Petiti-0n of the Dentist Supply Co., New York, 
far.orblg the pas a~ of the amendment to the pharmacy law 
of the District of Oolumbia to regulate the sale of poisons and 
the practice of phumacy; to the Oommittee on the Di.Btrid of 
Colombia. 

Also, petition of the California Club ;of San Francisco, Cal., 
favoring the passa_ge of legislation making -su.ffi.d~t appropria
tions for the suppression of the wrute-sla ,-e traffic; to the Com
mittee on Appropriations. 

By Mr. PAYNE: Petition of 75 citizens -0f Palmyra, N. Y., 
favoring the passage of the Keny-0n-McC11Illber bill, for the pre
yenting of the shipment ()f lil1uor into dry territory; to th.e 
Oommittee on th-e Judiciary. 

By Mr. PORTER: Petition of sundry .citizens of Ensworth, 
.A.1alon, Ben .A'Von, and Pittsburgh, Pa., and sundry citizens .of 
the twenty-ninth eongi'essi.onal district, .Pittsburgh, P.a., fav-or
]n" the passage of the MeLean bill granting Fed-er.a.I protection 
to 

0

a.ll migratory birds; to the Committee on Agriculture. 
By .Mr. 'RA.KER: Petition of 500 citizens of Humboldt County, 

Cal., cireulated iby the club women ·of Humboldt County, t.avor
ing the passage of legislation for thB establishment of a red
wood national park; to the Committee on Agriculture. 

Also petition of the California Olub of California Women, 
fa·rnr~g the passage of 1egi.slation making an increase of appro
priation for the suppression 'Of ·the white-slave traffic; to the 
Committee on .Appropriations. 

Also, petition of the Western Fo1·estry .and Conservation .Asso
ciation, favoring an additi-0nal appropriation enabling Federal 
cooperation with the States in the protection of forested water
sheds from fu•e; to tbe Committee 'On Agriculture. 

Also, -petiti<>n of Ooffin Redington Co., San Francisco, Cal., 
pr.otesting against the passage of .any l~islation for the reduction 
of tariff on chemicals; to the Committee on Ways and M.enns. 

By l\Ir. ROTHERMEL: Petition of John Bullin Rotber.mel 
and other members of the Oonrnd Weiser Society, Children of 
th-e American Revolution. of Ile.adin-g. Pa .. favoring the pao;sage 
of the IcLeun bill granting Federal protection to all migratory 
bil'ds ; to the Committee on ..Agriculture. 

By Mr. SCULLY; Petition of the California Club -of San 
Francisco, Cal., favoring the passage of legislation making ru.ffi
cient appropriations for the suppr-ession of the white-sla-ve 
traffic; to the Committee <>n Appropriation~. 

By Mr. SUITH of Michigan: Memorial of th-e Fi.rst Methodist 
Epi copal Church, Albion, Mich., fawring the passage of the 
Kenyon-Sheppard bill preventing the shipment of liquor into 
dry territory; to the Committee .on the Judiciary. 

By 1\Ir. 'SPARKMAN: Petition of l\frs. H. B. Ior and 
others, favoring the passage of the Jones-Works bm for 1imit
ing the number of <Saloons in the District <>f Celambfa ; to the 
Committee on the District of Columbia. 

By MT. WEEKS : Petition of the ::.\Ien·s Cla , First Baptist 
Church, Watertown, Mass., fa1oring the pa .,age of the Kenyon
Sheppard bill preTenting the hipment of liquor into dry tcni
tory; to the Oomm1ttee on the Judicim·y. 

By Mr. WILSON of ~ ... ew York: Petition of tbe American 
Flint Gla-ss W-0rkers' Union, Brooklyn, N. Y., aml Local nion 
.rro. 69, of the American Flint and ffi::iss Work TS' Union, "- od
haven, N. Y., protesting against the pas..c;age of legislati011 for 
the reduction 'Of tariff on imported glass wu.res; to the Oorurnit
tee on Ways and Means. 

SENATE. 
FRIDAY, Febr'llary 7, 1913. 

Prayer by the Ohaplain, Re\. mssscs G. B. Pierce, D. D. 
Mr. BACON took the chair as PresWent pro ternpore under the 

previous order of the Senate. 
The Journal of yesterday's proceedings 'Ta-s read and a.m1r0Yed •. 

RAILROADS IN A.LASKA {H. DO". NO. 134G). 

The PRESIDENT pro tempore laid before the Senate the 
following message from the President of the United tat ~ 
which was read .and refened to the Committee on Terrilor\el) 
and ordered to be printed : 
To tlie Senate an,Q, House of Reprcsentat'ves: 

In accordance with the _provisions of section 18 of an act of 
Congress {Public, No. 334) appro,-ed August 24, 1012, I ap· 
pointed a commission-
to conduct an examlnation into Ille transportation questlon In tho 
Te1Titory ot Alaska ; to examine ra.Ilroad routes from the seaboard -to 
the coal fields and to the interior and navigable waterways; to secure 
surveys and other information with respect to railroads, including cost 
of construction -and operation ; to obtain informatton in respect to the 
coal fields and their proximity to railroad routes ; and to make l'<'POl't 
of the faetB to Congress <>n or· before the 1st day of December, 1!>12, 
or as soon thereafter as may be practicabl~1 together with their con
clusions and recommendations in -respect to we best and most a·-r-ailable 
routes for railroads m Alaska whkh will develop the country and the 
resources thereof for the use of the -people of the United States. 

Under the requirements of the act, this commission con i ted 
of- · 
an officer of the Engineer Corps of the United States Arm:r.i a geofo""i.st 
In charge of Alaska surveys, an officer in the Engineer corps of tho 
United Stat-es Navy, and a civ:il enJrtneer who has had practkal ce:x
perience in .railroad .construction anabas not been connected with any 
rail.road entel'Prise in said Territory. 

The date when the act was passed was late in th.e summer 
season, th.us allowing a very limited time for the prepa.ra.tlon of 
a report for presentation a.t the pre ent sessi-0n ot Con°-ress. 
Nevertheless, within a week after the act was approved the com· 
mission had been appointed, as follows : 

Maj. Jay .J. Marrow, Corps of Engineers, United States A..I·ID:r, 
chairman. 

.Alfred H. Brooks, geologist in cbarge of Diri ion .of A.Ia tau 
Mineral Resources, Geological Suri-ey, vice chairman. 

Civil Engineer Leonard 1\1. Cox, United .States Navy. 
Oolin .M. Ingerson, c-0nsulting railroad -engineer,, New York 

Oity. 
This commission has tran.s.mittod to me a i·eport, which is 

herewith submitted to Congress in accordance with tbc pr~ 
visions of the act. An exrunina.tion .of this report d.isclo.ses that 
the foll.Dwing are among the more important of th-e findings of 
the commission : 

The Territory of Alaska contains large urulcYeloped .m.iJJeral 
resources, extensive tracts of agricultural and grazing l:rncls, 
and the climate of a large part of the Territo1-y is fa vora.ble 
to permanent settlement and industrial development. The re
port contains much ·specific information and many intere ting 
details with regard to these resources. It finds that they can 
be developed and utilized onJy by the construction of raih1ays 
which shall connect tidewater on the Pacific Ocean with the 
two great inland waterways, the Yukon and the KnsJrnkwim 
Rivers. The resour'<!es ()f th-e inland region and especially of 
these great river basins are almost undeveloped because .of la.ck 
of transpmta.tion facilities.. The Yukon .and Kusko-kwim 
Rivers system include some 5,000 miles of navigable water, 
but these are open to commerce only .about three month in 
the year. Moreover, the mouths of these two Thrers on Bering 
Sea lie some 2,500 miles from Puget Sound, thus invol-ring a. 
long -and clreuit.ous route from the Pacific Coast States. The 
transportation of freight to the mouth of these rilers and 
thence upstream will. -alwuys -be so expensi e and confined to 
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so limited a season as to forbid any large industrial' advance
ment for the great inland region now entirely dependent on 
these circuitous avenues of approach. 

From these considerations . the commission finds that railway 
connections with open ports on the Pacific are not only jus
tified, but imperative if the fertile regions of inland Alaska 
and its mineral resources are to be utilized; but that with such 
railway connections a . large region will be opened up to 'the 
homesteader, the prospector, and the miner. So far as the 
limited time available has permitted the commission has in
vestigated, and in its report describes all of the railway routes 
which have been suggested for reaching the interior, including 
the ocean terminals of these rQutes. The relative advantages 
and disadvantages of these routes are compared. The prin
cipal result of this comparison may be stated to be that rail
road development in Alaska should proceed first by means of 
two independent railroad systems, hereafter to be connected 
and supplemented as may be justified by future development. 
One of these lines should connect the valley of the Yukon and 
its tributary, the Tanana, with tidewater; and the other should 
be devoted to the deyelopment and needs of the Kuskokwim 
and the Susitna. 

The best available route for the first railway system is that 
which leads from Cordova by way of Chitina to Fairbanks; 
and the best available route for the second is that which leads 
from Seward around Cook Inlet to the Iditarod. The first 
should be connected with the Bering coal field and the second 
with the Matanuska coal field. Other routes and terminals are 
discussed, but are found not to have the importance or availa
bility for the development of the Territory possessed by the 
two mentioned. Thus, the route extending inland from Haines, 
in southeastern Alaska, has value for local development, though 
chiefly on the Canadian side of the boundary, but the distance 
to Fairbanks is found to be too great to permit of its being 
used as a trunk line to the Yukon waters. The route from 
Iliamna Bay also has value for local .use, but is too far to the 
southwest to permit of its use as a trunk line into the interior. 
The proposed terminals at Katalla and _Controller Bay are 
found to be very expensive both as to construction and main
tenance, besides furnishing very inferior harbors. The route 
inland from Valdez is at a disadvantage because it would not 
serve any of the coal fields, although as hereafter noted Valdez 
is regarded by the commission as an important alternative ter
minal in the possible future development of the Chitina-Fair
banks route. 

The investigations of the commission indicate that the route 
from Cordova by way of Chitina to Fairbanks would furnish 
the best trunk line to the Yukon and Tanana waters: (1) Be
cause Cordova has distinct advantages as a harbor; (2) because 
this route requires the shortest actual amount of construction, 
but chiefly (3) because the better grades possible on this route 
should give the lowest freight rates into the Tanana Valley. 
The Copper Rh·er & Northwestern Railroad is now constructed 
from Cordova to Chitina and thence up the Chitina River. The 
commission recommends the building of a railway from Chitina 
to Fairbanks, 313 miles, estimated to cost $13,971,000, with the 
provision that if this railway is built by other interests than 
those controlling the Copper River & Northwestern Railroad, 
and if an equitable traffic arrangement can not be made with it 
connection should be made with Valdez by the Thompson Pas~ 
route, 101 miles, estimated to cost $6,101,479. 

The commission finds that C9rdova offers the best present 
ocean terminal for the Bering River coal. The commission also 
points out that it would not be economical to haul the Mata
nuska coal to either Valdez or Cordova, and that therefore the 
logical outlet for that field is Seward. If commercial develop
ment of these two fields should disclose that the quality of the 
coal is the same in both, the Bering River field would have the 
adyantage of greater proximity to open tidewater. A branch 
line from the Copper River Railway to the Bering River field, a 
distance of 38 miles, at an estimated cost of $2,054,000, is rec
ommended to afford an outlet for the coal on Prince William 
Sound and into the Copper Rirnr Valley and the region where 
there is at present the largest market for Alaska coal. 

The commission finds that a railway from Chitina to Fair
banks will not solve the transportation probleoi of Alaska 
because it will not give access to the Matanuska coal field th~ 
fertile lands and mineral wealth of the lower Susitna, ·o~ the 
great Kuskokwim basin. This province properly belonO's to an 
independent railway system based on the harbor at Seward. 
'.rhe commission recommends a railway from Kern Creek the 
present inland terminal of the Alaska Northern Railway, to 
the Susitna Riyer (distance, 115 miles; estimated cost 
$5,209,000), with a branch line to the 1\fatanuska coal field (dis: 

ta.nee, 38 miles; estimated cost, $1,618,000), and an extension 
of the main line through the Alaska Range to the Kuskokwim 
River (distance, 229 miles; estimated cost, $12,760,000). 

The entire railways thus recommended will constitute two 
independent systems involving 733 miles of new construction at 
a cost of $35,000,000. Eventually these systems will be tied 
together and there will be earlier demands for branch and local 
lines as the country develops. One of these systems will find 
an outlet to the coast over the Copper River & Northwestern 
Railroad; the other over the Alaska Northern. If these new 
lines are constructed by others than those financially inter
ested in these two railroads respectively, satisfactory traffic 
arrangements would ha ye to be made with them. · If the new 
railways recommended should be constructed by the Govern
ment, the question is necessarily presented as to whether the 
Government should acquire the whole or any part of the exist
ing lines, or either of them, or should endeavor to make appro
priate traffic agreements. Much would depend upon whether 
the G-Overnment would operate its own railroads or would make 
operating agreements with those operating existing lines. The 
commission has not discussed these questions for the reason 
P_Ointed ou~ in its report that the act of Congress omits ques
tions of this sort from those upon which the commission was 
instructed to report. , 

The report of the commission contains the following st'4te
ment: 

Its ~structions from Congress do not contemplate that any recom
mendation. should be made as to how railroads in Alaska should be con
structe<;}, i. e.., by private corporate ownership or by one of the many 
forms m use whereby Government assistance is rendered. The com
~ission disavows any ~te!ltion. of making sucJi recommendations, be
lievi~g that Congress, m its wisdom, desired to reserve to itself the 
solution of that problem ; but it has been impossible to form any esti· 
mates of costs ?f ·operation without some assumption as to the interest 
rate on the capital required for construction. This interest rate would 
obviously differ in two cases-construction by Government or bond 
guaranty, and construction by private capital. Moreover were con· 
struction .. carr~ed on by private capi .. tal unassisted, the necessity of earn
ing sufficient rncome to pay operatrng expenses and interest on bonded 
indebtedness might make it the duty of the directors of t.he corporation 
to impose rates on traffic that would seriously retard the developm<>nt 
which the Territory so greatly needs. -

The commission has therefore been forced to base its studies upon two 
hypotheses, viz : That the capital necessary for construction is ob
tained at 6 per cent interest, assumed as possible if construction is car
ried out by private corporate ownership unassisted; and that capital 
is obtained at 3 per cent interest, assumed as possible if the construc
tion is done either by the Government itself or by private capital with 
bonded indebtedness guaranteed both as to principal and interest. 

On similar grounds the commission did not feel justified in 
discussing the use of the Panama Canal machinery and equip
ment or in including in its estimates the effect of such use; but 
a list of the machinecy and equipment available at Panama is 
given in an appendix. 

Upon the assumption that the railroad from ChHina to Fair
banks is built by private capital, eliminating promotion profit, 
but assuming the necessity of earning 6 per cent on the capital 
invested, it is the judgment of the commission that on estimated 
available traffic the road could be operated from Cordova to 
Fairbanks without loss at a passenger rate of 7 cents per mile 
and an average freight rate of 8 cents per ton-mile. This would 
mean a through freight rate of $36.94 per ton from Cordova to 
Fairbanks and a through passenger rate of $31.15. It is the 
opinion of the commission that-
an average freight rate exceeding 5 cents per ton-mile and passenger 
rate in excess of 6 cents per mile would defeat the immediate object of 
the railroad, namely, the expeditious development of the interior of 
Alaska, and, furthermore, would introduce the question as to whether 
or not the Seattle-Cordova-Fairbanks freight route would be able to 
compete with the present all-water route via the Yukon Rive1· system 
except on shipments in which the time element is of Stich importanc~ 
as to warrant the payment of a higher freight rate. 

To meet the requirements of expeditious development and 
water competition the estimate of the commission involves a 
through freight rate from Cordova to Fairbanks at $22.25 per 
ton, and a through passenger rate of $26.70. The report further 
says: 

Were the road to be constructed by tbe Government, or by private 
corporate ownership with a Government guaranty of p1·incipal and in
terest on bonded indebtedness, the capital required should be obtained 
at a much lower rate of interest, thus materially reducing the annual 
expenditures. 

Using 3 per cent on the inrnstment as fixed charges, and 
omitting mileage tax of $100, on the assumption that this tax 
would not be levied in the case of a Government owned or aided 
road, the commission estimates that the road would pay on the 
basis of a passenger rate of 6 cents per mile and a. freight rate 
of 5.49 cents per ton-mile, making the average through freight 
rate from Cordova to Fairbanks $24A3 per ton and the through 
passenger rate $26.70. I give these figures as illustrations. The 
report contains similar estimates of freight and passenger 
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rates nnd traffic f r the road rec:ommendecl from Seward to the 
Kuskokwim. 

After i·ecommenclillg the construction of the two principal 
sys.terns and their extensions already mentioned, the- commissfon 
state. in conclusion that it-
1 unanimously of the opinion that this development should be under
taken at once, and pro-:ecuted tth vigor; that it can not be a.ccom
plished without providing the railroads herein recmnmended under 
some system which will il1snre low transportation charges and the con
sequent rnpid settlement of this new land and the utilization of its 
great re ources. 

The necessary inference from the entire report is that in the 
judgment of. the commission· its recommendations can certainiy· 
be carried out only if the Government builds or- guarantees the 
construction cost of the railroads recommended. If the Gov
ernment is to guarantee the prinCiJJnl and interest of the con
struction bonds, it seems cle:tr that it should own the roadS, the 
cost of which it really pays. This is true whether- the Govern
ment itself should operate the roads or should provide for their 
operation by lease or operating agreement I am very inuch 
opposed to Government operation, but I believe that Govern
ment ownership with prITa.te operation under lease is the proper 
solution of the difficulties here presented. 

r urge the p1~ompt and earnest consideration of this report 
and its recommendations. 

WM. H. TAFT. 
THE WHITE HOUSE, February 6, 1918. 

MISSISSIPPI RTIER BRIDGES AT MINNEAPOLIS, MraN. 

The PRESIDE~rr pro tempore. The Chair lays before the 
Senate sundry bills from the House of Renresentatl"-ves. 

The bill ( H. R. 27986) to extend the time for constructing a 
bridge across the ~!ississippi River- at .Minneapolis, llinn., was 
read the first time by its title. 

Mr. NELSON. I a k urumimous consent for the present con
sideration. of the bill. There is a similar Senate bill on the 
c-alendar. 

There being no objection, the bill was read the second time 
at length and considered as in Committee of the Whole. 

The bill was reported to the Senate without amendment, 
ordered to a third reading~ read the third time, and passed. 

Ur. NELSON. I move that a bill on the same subject upon 
the calendar, the bill (S. 8249) to extend the time for construct
ing a bridge across the Mississippi River at Minneapolis, Minn., 
be indefinitely postponed. 

The motion was agreed to. 
The bill (H. R. 27987) to extencl the time for constructing a 

bridge across the Mississippi River nt .Minneapolis, Minn., was 
read the first time by its title. 

Mr. :NELSON. I ask for the present consideration of the bill. 
There being no objection, the bill was read the second time 

nt length and considered as in Committee of the. Whole. 
The bill was reported to the Senate without amendment, 

ordered to n third reading, read the third time, and passed. 
Mr. NELSON~ I move that the bill {S'. 8248) to extend the 

time for constructing a bridge across the Mississippi River at 
.Minneapolis, Minn., now on the calendar, be indefinitely post
poned. 

The motion was agreed to-. 
The bill {H. R. 27988) to extend the time for- constructing a 

bridge a.cross the Mississippi River at Minneapolis, Minn., was 
u~a.d the first time by its title. 

Mr. NELSON. I ask for the present consideration of the bill. 
The1·e being no objection, the bill was read the- second time

at length and considered as in Committee of the Whole. 
The bill was reported to the Senate without amendment, 

ordered to a third reading, read the third time, and passed. 
l\lr. NELSON. I move that a bill on the calendar upon the 

same subject, the bill ( S. 8251) to extend the time for con
structing a bridge across the Mississippi River at MinneapoliS', 
:;\!inn., be indefinitely postponed. · 

The motion was agreed to. 
The bill (H. R. 27944) to extend the- time for constructing a 

bridge across the Mississippi River at Minneapolis, Minn., was 
read the first time by its title. 

Mr. ~"'"ELSON. I ask for the present consideration of the 
bill. 

There being no objection, the bill W'flS read the second time at 
length and considered as in Committee of the Whole. 

The bill was reported to the Senate without amendment, 
ordered to a third reading, read the third time, and passed. 

~lr. NELSON. I move that the bill (S. 8250) to extend the 
time for constructing a bridge across the Mississippi River at 
Minneapolis, Minn., which is a bill on the same subject, be 
indefinitely postponed. 

The motion was agreed to. 

MESS.A.GE FROM THE HOUSE 

A message from the Ho-use of Repre entatives, by Jl. 0. South,_ 
its Chief Clerk,. announced thnt the House had agreed to the 
amendment of the Senate to the bill (H. R. 215-24-) for the 
relief of Frederick H. Ferris. 

The message also announced that the House had' agreed to 
the ttmendments of the S~nate to the bill (H. R. 25002) to 
amend section 73 and section 16 of the act of AU.e.<>ust 27, 1894. 

The message further anncron.ced that the Hou e had agreed to 
the amendment of the Senate to the bill (H. R. 8861) for the re-
liet ot' the legal representatives of Samuel Schiffer, with an 
amendment, in which it requested the concurrence of the s~te. 

The message also announced .that the Hom;e had agreed to 
the report of the committee of confern-nce- on the disagreeing 
votes or the two Houses on the amendment of the House to the 
bill (S. 109) authorizing the sale and disposition of the surplus· 
and unallotted lands in the Standing Rock Indian Reservation 
in the Sta.te.s of South Dakota and North Dakota, and making 
appropriation and provision to carry the same into effect. 

The message- tm.i:her announced that the House had agreed ta 
the report of the comtnittee of conference on the disagreeing 
votes of the two Houses on the amendments of the- House to 
the bill ( S. 7160) granting pensions and increase of pensions 
to certain soldiers- and sailors of the Civil War and certain 
widows and dependent relatives o:f such soldlers and sailor . 

The message also announced that the House had agreed to 
the report of the committee of conference on the disagreeing--votes
of the two Housesi on the amendments 6f the House to the bill 
( S. 8034) granting pensions and increase of pensions to certain 
soldie:rs and sailors of the Civil War and certain widows and 
dependent relatives of. such soldiers and sailors. 

The message :further announced that the House had disagreed 
to the amendments of the Senate to the bill (H. R. 23293) for 
the protection o"f the water supply o:t the city of Colorado 
Springs and the town of Manitou, Colo. ; asks a conference with 
the Senate on the disagreeing votes o'f' the two Houses thereon, 
and had appointed Mr. FERRIS, Mr. GRAHAM, and Mr. VOLSTEAD 
managers at the conference on the part of the House. 

The message also announced that the House had disagreed to 
the amendment of the Senate to the hill (H. R. 22871) to estab
lish agricultural extension departments in connection with agri
cultural colleges in the several States receiving the benefits of 
an act of Congress ap:proved July: 2, 1862, and of nets supple
mentary thereto ; asks a confe"rence with the Senate on the dis
agreeing votes of the two Houses thereon, and had appointed 
Mr~ LAMB, Mr. LEvER, nnd 1\.fr. HAUGEN managers at the con
ference on the part of the House. 

The message further ann.ormc:ed the return to the Senate, in 
compliance with its request, of the bill (S. 7855) to authorize the 
Northern Pacific Railway Co. to constTuct a bridge across the 
Missouri River in. section 36', township 134 north, range 79 west, 
in the State of North Dakota. 

ENROLLED BllLS AND JOINT BESOLUTIO~ S.IGNED. 

The message also announced that the Speaker of the House 
had signed the following enrolled bills and joint resolution, and 
they were thereupon signed by the President pro tempore : 

S. 3225. An. act providing when patents shall issue-to the pm:
chaser or heirs of certain lands in. the State of Oregon; 

S. 8952. An act repealing the provision of the Indian appro
priation act for the :fiscal year ending June 30, 1907~ authorizing 
the sale of a tract oL land re.served for a burial ground for the 
Wyandotte Tribe of Indians in Kansas City, Kans.; and 

S. J. Res.156-. Joint resolution to appoint George Gray a mem
ber of the Board of Regents of the Smithsonian Institution. 

PETITIONS .AND MEMfrRIALS. 

fr. GALLINGER presented a petition of Local Lodge No. 118, 
Independent Order of Grand Templars, of Oenter Conway, N. H., 
and a petition of. the .Minnesota Avenue Improvement Associa
tion of the District of Columbia, praying for the passage of the 
so-called Kenyou-Sheppard interstate liquor bill, which were 
ordered to lie on the table. 

He also presented the petition of Rev. W. J. Tucker, D. D., of 
Hanover, N. H..,. praying for the enactment of legislation regu
lating the hours of employment of women iu the District of 
Columbia, which was referred to the Committee en the District 
of Columbia. 

He also presented a menrorial of. the Minnesota Avenue Im.
provement Association of Washington, D. 0., remonstrating 
against an appropriation for the construction of u draw in the 
bridge across the Eastern Branch of the Potomac Rive1', which 
was referred to the Committee on Appropriations. 

He nlso presented a petition of the Minnesota. A venue Im
provement Association, of the District of Columbia, praying for 
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the passage of tlle so-called Kenyon "red-light". injunction bil4 
which was ordered to lie on the table. 

Ile also presented a petition of sundry citizen of Washington, 
D. C., praying that an appropriation be made for the grading of 
Otis Street NE., in the District of Columbia, which was referred 
to the Committee on Appropriations. 

Ile also presented the petition of H. W. Coffin, of Washington, 
D. C., praying for the continuance of the so-called half-and-half 
principle in regard to appropriations for the District of Colum
bia, which was referred to the Committee on Appropriations. 

Mr. WEBB presented resolutions adopted by the Farmers' 
EducatiOllill and Cooperative Union of Clay County, Tenn., 
fayoring the adoption of certain amendments to the parcel-post 
law, which were referred to the Committee on Post Offices and 
Post Roads. 

He also presented resolutions adopted by John C. Daley Coun
cil, No. 3, Independent Order Sons of Jonadab, l)f Washington. 
D. C., favoring the passage of the so-called Kenyon-Sheppard 
inter tate liquor bill, which were ordered to lie on the table. 

l\Ir. GTIONNA. I present a telegram signed by a number of 
citizeus of my State. It is Yery brief, and I ask that it lie on 
the table and be printed in the RECORD. 

There being no objection, the telegram was ordered to lie on 
the table and to be printed in the IlECOBD, as follows: 

Se.na tor A. J. GRO~~A, 
Was l~ington, D. 0.: 

FAUGO, N. DAK., February 6., 1913. 

We urge your support for the Ken yon-Webb interstate commerce bill. 
One Clf the things tha t has given our State its enviable po ition amo.ng 
the States of the Union has been its constitutional prohibition and our 
law s e.nforci.ng it. We believe our Representatives feel as we do and 
wa.nt you to lmow we are back of you in the support of this bill. 

W. J. LANE. C. P. STIXE. 
II. A. MERWXD. TAYLOR CRUM. 
W. J. CLAPP. GEORGE w. CBowE. 
II. H. WHEELOCK. A. H. BAKER. 
A. W. MONA.IR. 

Mr. GRONNA presented a petition of the congregation of the 
McCabe Methodist Episcopal Church, of Bismarck~ N. Dak., 
and a petition of sundry citizens of Hansboro, N . Dak., praying 
for the passage of the so-called Kenyon-Sheppard interstate 
liquor bill, which were ordered to lie on the table. 

Mr. BRYAN presented resolutions adopted by the Tampa Bay 
Pilots' Association, of Florida, and a memorial ot sundry citi
zens of Pensacola, Fla., remonstrating ngainst the enactment of 
legi lation to further regulate pilotage and pilots, which were 
referred to the Commit tee on Commerce. 

Mr. BRADY presented the petition of Chnrles B. Allen and 
- sundry other citizens of Parma, Idaho, praying for the passage 

of the so-called Kenyon-Sheppard inter tate liquor bilJ, which 
was ordered to lie on the table. 

Mr. 1\IYERS presented petitions of sundry citizens of Roundup, 
Huntley, Huntley Project, and Manhattan, and of members of 
the L"nion Sunday School of Hingham, all in the State of Mon
tana, praying for the passage of the so-called Kenyon-Sheppard 
interstate liquor bill, which were ordered to lie on the table. 

Mr. NELSON. I present a resolution adopted by the Legis
lature of Minnesota, which I ask may be printed in the RECORD 
and referred to the Committee on Finance. 

There being no objection, the resolution was referred to the 
Committee on Finance and ordered to be printed in the RECORD, 

as follows: 
Whereas there is now pendi.ng before the F ederal Congress an amend

men t to present banking laws authorizing national l>:mks to loan 
money upon farm-land mortgages; a.nd 

Whereas this would open up a new, substantial, and safe field for the 
investor, · and would tend to make easier money for the development 
of fa rm lands ln the Northwest, and make for stability rather than 
,yeakness in the financial institutions : Therefore be it 
Rcsoli:ed, That we earnestly request our Representatives in Congress 

to do a ll in their power to secure the adoption of this amendment. 

Mr. KEJ\'YON presented a petition of sundry citizens of 
Allap1s, Ohio, praying for the passage of the so-called Kenyon
Sheppard interstate liquor bill,. which was ordered to lie on the 
table. 

Mr. BRISTOW presented a petition of sundry citizens of 
'Aub urn, Kans., praying for the passage of the so-called Kenyon
Shepvard inter tate liquor bill, which was ordered to lie on the 
~w~ . 

Mr. BURTON. I present a joint resolution passed by the 
legislature of my State setting forth the necessity for construc
tion and appropl'iation to build leYees. I ask that the joint 
resolution be printed in the RECORD and referred to the Com
mittee on Commerce. 

There being no objection, the joint resolution was referred to 
the Committee on Commerce and ordered to be printed in the 
RECORD, as follows : 

Se.nate joint resolution 11. 
Memorial to Congi·ess for constrnction and appropriation to build leve{'S. 
Whereas the Ohio Rh·er is a waterway under the conti:ol of the Federal 

Governme.nt; a.nd · 
Whereas the Co.ogress of the United States makes large appropriatio.ns 

for the impro'leme.nt of said waterway ; and 
Whereas the cities, to"\\"IlS, and villages alo.ng said waterway are yearly 

ravaged by the floods; and 
Whereas there is a very large loss of property and life by reason of the 

annual floods; a.nd 
Whereas much sickness a.nd disease follow in the wake of these o>er

flows; and 
Whereas it is feasible :rnd vracticable in nearly every case to protect 
' by means of levees, embankments, or flood walls the cities, towns, 

and villages from the annual onrflows and from the destruction of 
property ; and 

Whereas the prevailing co.nditio.ns along the Ohio Ilinr necessitates a. 
system of flood defenses : Therefore be it 
Resolved by the Senate and the House of tlle Eightieth Generai 

Assembly of the State of Ohio, That we urge upon Congress of the 
United States the necessity of the early examination into the feasibility 
a.nd practicability of the construction of the proper leve.es, embank
ments, or flood walls for the protection of the cities, towns, a.nd 
villages, and that we also urge Congress to malrn the appropriations for 
such surveys and exami.natio.ns. Be it further 

Resol'f:ed, That the se~retary of the state of Ohio is hereby instructed 
to forthwith tra.nsmit certified copies of this resolution to all Ohio 
Members of the Se.nate and House of Representatives of Co.ogress of the 
United States and the Clerks of these respective bodies at Washing
ton, D. C. 

C. L. SWAIN, 
Speaker of the House of Rep1·ese11tatiz:es. 

Adopted, January 30, 1913. 

HUGH L . NICHOLS, 
President of the Senate. 

UXITE O ST.ATES OF AMERIC.! STATE OF OHIO. 
Office of the Secretary of State. 

I, Charles H. Graves, secretary of state of the State of Ohio, do 
hereby certify that the foregoing is an exemplified copy, carefully com
pared by me with the original rolls now on file in this office and in 
my official custody as secretary of state, a.nd found to be true and cor
rect, of a joint resolution adopted by the General As embly of the 
State of Ohio on the 30th day of Ja.nuary, A. D. 1913, entitled "Joint
resolution memorial to Co.ogress for construction and appropriation to 
build levees." 

In testimony whereof I ha>e her eu.nto subscribed my .name and caused 
the great seal of the State of Ohio to be affixed at Columbus, Ohio, this 
4th day of February, A. D. 1913. 

[SEAL.] CnAs. H. GR.An:s, 
Secretary of State. 

Mr. BURTON presented a. petition of the Ohio Association 
of Gin eng and Golden Seal Growers, praying that an appro
priation be made for the investigation of the so-called ginseng 
disease, which was referred to the Committee on Agriculture 
and Forestry. 

REPORTS OF COMMITTEES. 

Mr. CURTIS, from the Committee on Pensions, submitted a 
report, accompanied by a bill (S. 8399) granting pensions and 
increase of pensions to certain soldiers and sailors of the Regu
lar Army and Navy and of wars other than tlle Ci\il War, and 
to certain widows· and dependent relatiYes of such soldiers and 
sailors, the bill being a substitute for the following Senate bills 
heretofore referred to that committee (S. Ilept. 1195) : 

S. 1810. Leonard C. Wiswell. 
S. 1555. Charles l\I. Gregory. 
S. 3397. Frank Lytle. 
S. 4704. Margaret R. Birchfield. 
S. 5911. Amanda Woodcock. 
S. 7321. Luther Thompson. 
S. 7614. F red F . Harris. · 
S. 7660. August T. Lillich. 
S. 7663. Charles F . Miller. 
S. 7783. George W . Hale. 
S. 7907. Frank A.. Hill. 
S. 803G. George S. Pauer. 
S. 8055. Gilbert J . Jackson. 

·~fr. CURTIS, from the Committee on Pensions, submitted n 
report, a(!companied by a bill ( S. 8400) granting pensions a.nd 
increase of pensions to certain soldiers and sailors of the CiYil 
War and certain widows and dependent relatiYes of such 
soldiers and sailors, the bill being a substitute for the following 
Senate bills heretofore referred to that committee (S. Rept. 
1196) : 

S.130. Charles J. Esty. 
S. 713. Mary A. Price. 
S. 800. Margaret Staton. 
S. 915. Mary M. Hoxie. 
S. 1007. Mary J . Bates. 
S. 1031. Andrew Jackson. 
S. 2273. Cordelia Il. Bragg. 
S. 24.44. Catherine F. Edsall. 
S . 2500. Manuel J ay. 
S. 2803. l\Ia.ry E. Harris. 
S . 2989. 11.kl.rtba Summerhayes. 
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S. 3302. Hannah :.\i. Dukes. 
S. 3692. Francis E. Stel'ens. 
S. 3739. William Lawson. 
S. 3741. Israel Dunlap. 

. 3805. Hattie A. Vaughan. 
S. 3999. Loomis Near. 
S. 4000. Patie A. Downing. 
S. 4083. 1\Iatilda Kidney. 
S. 4196. Thomas Burk. 
S. 4293. James l\l. P. Brookins. 
•. 4703. Henry Thomas. 
S. 4968. Samuel Oliver. 
S. 5006. John Chambers. 
S. 515 . Phebe El Britten. 

. 5296. John A. Barnhouse. 
•. 5300. Emnlina Chapin. 

. r'l314. Sarah C. Burdick. 
S. 5449. William Spotts. 

. 5498. Elvira J. Morton. 

. 5595. Elizabeth M. Lowe. 

. 5796. William D. :Martin. 

. 637 . Albert Schroeder. 

. G 26. :.\faria C. FauJkner. 
S. 6 45. William :\I. Whittaker. 
, . 6881. Hiram F. Stover. 
S. 6884. Horace A. Hitchcock. 
S. 6 5. ·Mary C. Brown. 

. 6890. Enoch :\ie<lsker. 
, . 600 . Hardy H. Hickman. 
S. 7146. .Abraham :Miller. 
• . 7148. ::uartha J. Curry. 
S. 72.25. Adam Ro s. 
S. 7271. William White. 

. 7397. Louisa J. Jackson. 

. 7443. l\lary A. Fisher. 
. 7489. Solomon Riddell. 

S. 7554. John Bailey. 
S. 7584. Philander B. Sargent. 

. 75 5. William· L. McCormick. 
S. 7586. Ivory Phillips. 
S. 7654. Ann E. Kewport. 
S. 7684. Catharine T. Williams. 
S. 7766. Martha E. S. Blodgett. 
S. 7793. Benjamin F. Jay. 
S. 7 2. Mary J. Thoma '. 
S. 7916. Michael Kearns. 
S. 795 . Benjamin Wentworth. 
S. 8014. George W. Doan. 
S. 019. Nathaniel J. Smith. 

067. George W. Vincent. 
0 5. Martha Beuner. 
102. Edward Hearin. 
107. Minnie A. Piety. 
10D. ..\.nna M. Thomas. 
123. Ellen Maher. 
174. Jame W. New. 

S. 21ti. _ William H. Sprnption. 
S. 8224. Ida E. Carter. 
S. 8243. Lavina G. Clark. 
, . 82G3. Ellen Beam. 

. 257. Judson P. Adams. 
, . 276. Emily . Thompson. 
S. 277. Emelia Branner. 
S. 295. Charles Shattuck. 

. 8387. Mary E. Spraberry. 
Mr. l\lAilTIN of Virginia, from the Committee on Commerce, 

to \Yhich were referred the following bilJs, reported them each 
with amendments and submitted reports thereon: 

S. O 9. A bill permitting the building of a railroad bridge 
across the Ye1lowstone River from a point on the east bank in 
. ection 15 to a point on the west bank in section 16, township 
151 north, of range 104 west of the fifth principal meridian, in 
::McKenzie County, N. Dak. ( S. Rept. 1197) ; and 

s. 090. A bill permitting the building of a railroad bridge 
across the ::\Ii ouri River from a point on the east bank in sec
t.ion 14, l\Iountrail County, N. Dak., to a point on the west bank 
of said river, in section 15, in McKenzie County, N. Dak., in 
towuship 15 .... north, range 93 west, of the fifth principal 
rneriuian ( S. Rept. 11!) ) . 

OLD EXCHANGE BUILDI~G, CHARLESTON, S. C. 

Mr. SWAXSOX From the Committee on Public Buildings 
nnd Ground I report back fu·rnrably without amendment the 
bill ( S. 36!)) anthoriziug the Secretary of the Treasury to give 
to the Ore.let' of Daughters of American Revolution the "Old 
Exchauge" building in the city of Charleston, S. C. I call the 

attention of the senior Senator from South Caro1ina [~Ir. TILL
MAN] to the report ( S. Rept. 1199). 

Mr. TILLMAN. This is a local matter in which our people 
are deeply concerned, and I a k for the immediate con i<lera
tion of the bill. 

There being no objectiou, the Senate, as in Committee of the 
Whole, proceeded to consider the bill. It authorizes the Secre
tary of the Treasury to conl'ey, by quitclaim deed, the building 
formerly used for post-office purposes and now known as the 
"Old Exchange," in the city of Charleston, S. C., to the Order 
of Daughters of the American Revolution in and of the State 
of South Carolina, to be held by it as a historical memorial in 
trust for such use, care, and occupation thereof by the Rebecca 
1\Iotte Chapte~ of that order, resident in the city of Charleston, 
State aforesaid, as the chapter shall in its juJO'ment deem to 
best subserve the preservation of the colonial buildin<>' and pro
~ote the honorable and patriotic purpose for which 

0

the grant 
is requested. . 

The bill was reported to the Senate without amendment. or
dered to be engrossed for a third reading, read the thir<l time, 
and passed . 

BILLS INTRODUCED . 

Bills were introduced, read the first time, and, by unanimous 
consent, the second time, and referred as follows: 

By Mr. STONE (for Mr. REED) : 
A bill (S. 8401) granting an increase of pension to Sarah Ann 

Kelly; to the Committee on Pensions . 
By Mr. STO:NE : 
A bill (S. 8402) to establish a national aeronautical labora

tory; to the Committee on the Library . 
By Mr. THOM.AS : 
A b~ll ( S. 8403) to establish the Rocky l\Iountain National 

Park m the State of Colorado, and for other purposes· to the 
Committee on Public Lands. • 

A bill ( S. 8404) for the relief of Jeanie G. Lyles· to the Com-
mittee on Claims. ' 

By Mr. WEBB: 
A bill (S. 8405) granting a pension to Susan El Rink" (with 

accompanying papers); to the Committee on Pensions. 
By Mr. JOHNSON of Maine: 
A bill (S. 8406) granting an increase of pension to Mary E. 

Dow ; to the ·committee on Pensions. 
By Mr. KE:NYON: 
A _bill ( S. 8407) granting an increase of pension to Cornelin. 

F. Lintleman; and 
A bill (S. 8408) granting an increase of pension to Thomas ::\1. 

l\IcKenry; to the Committee on Pen ions. 
By l\Ir. SMOOT: 
A bill (S. 8409) to authori2e the Secretary of Commerce and 

Labor to sell certain department rmblications and to proyitJe for 
crediting the department's printing allotment with the pro
ceeds; to the Committee on Printing. 

By l\Ir. l\IcCUMBER : 
A bill (S. ~0) to authorize the sale of lands contained in the 

abandoned military reservation of Fort Hancock near Bis
marck, N. Dak. (with accompanying papers); to th~ Committee 
on Military Affairs. 

By l\Ir. McLEAN: 
A bill (S. 8411) granting an increase of pension to William 

Morrison (with accompanying papers) ; 
A bill ( S. 8412) granting an increase of pension to Emma F. 

Dimock (with accompanying paper ) ; and 
A bill (S. 8413) granting an increa e of pen ion to Harriet 

A. C. Griggs (with accompanying paper ) ; to the ommittee on 
Pensions. 

By Mr. TILLMAN: 
A bill (S. 8414) to authorize aids to navigation an1l other 

works in the Lighthouse Senice, and for other pur1;0Re · to 
the Committee on Appropriations. ' 

By Mr. BRADLEY: 
A bill (S. 8415) granting an increase of pen ion to J:icob H. 

Gabbard (with accompanying papers) ; and 
A bill ( S. 8416) granting an increa. e of pension to W:ird 

Ilouchin (with accompanying papers); to the Committee on 
Pensions. 

By Mr. FLETCHER: 
A bill (S. 8417) to establish a fi . h-cultural talion in the State 

of Florida; to the Committee on Fisllerie" 
AMEND:MENTS TO APPTIOPRIATivN DILLS. 

l\Ir. MARTINE of New Jersey submitted an amen<lmmt pro
posing to appropriate $45,000 for improying Absecon Inlet, 
N. J., etc., intended to be proposed by him to the river nn<l har
bor appropriation bill, which wn. referreu to the Cornmlttee on 
Commerce and ordered to be print ll. 
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Mr. NELSON submitted an ::n:nendment ::mthorizing. the Sec
retary of Wa.r to enter into :m agreement with the Municipal 
Electric Co., of Minnesota,- for the purpose of utilizing the 
hydroelectric power developed by the surplus waters not needed 
for navigation by the dam described and provided for in House 
Document No. 741, Sixty-first Congress, second session, etc., in
tended to be proposed by him to the river and harbor appropria
tion bill, which was referred to the Committee on Commerce 
and ordered to be printed. 

Mr. RURTON submitted :m amendment providing for the 
construction of levees upon any part of the Ohio River between 
its moutli at Cairo, UL, and Pittsburgh, Pa., intended to be 
proposed by him to tile rh~er and ha:ubor appropriation bill, 
which was. refel:red to.the Committee on Commerce and ordered 
to be printed. 

Mr. SMITH of lUichigan submitted an amendment proposing 
to appropriate $20,000 for improving the harbor at Arcadia, 
Mich., intended to be proposed by him to the river and harbor 
appropriation bill, which was referred to the Committee on 
Commerce and ordered to be printed. 

1\fr. JOHNSON of Maine submitted an amendment providing 
for the improvement of Thomaston Harbor, Me., etc.,_ intended 
to be proposed by him to the river and harbor appropriation 
bill, which was referred to the Committee oni ('ommerce and 
ordered to be printed. 

Mr. MARTIN of Virginia submitted an amendment proposing 
to appropriate $5,000,000 for the construction of a memorial 
bridge across the Potomac River, etc., intended to be proposed 
by him to the .Army appropriation bill, which was referred 
to the Committee on Milita.ry Affairs and ordered to be printed. 

.Mr. OVERMAN submitted an amendment providing that from 
March 4, 1913, the salary of the Secretary to the President of 
the United States shall be $7,500 per annum, etc., intended to 
be proposed by him to the general deficiency appropriation bill, 
which was referred to the Committee on Appropriations and 
ordered to be printed. 

1\fr. JONES submitted :m amendment proposing to inc.rease 
the aupropriation for improving the Columbia River between 
Bridgeport and Kettle Falls, Wash., from $25,000 to $40,000, etc., 
intended to be proposed by him to the riYer and harbor appro
priation bill, which was referred to the Committee on Com
merce and ordered to be l}rinted. 

Mr. BRADLEY submitted an amendment providing for the 
suney of Licking River, Ky., etc., intended to be proposed by 
him to the river and harbor appropriation bill, which was or
dered to be printed and, with the accompanying papers, referred 
to the Committee on Commerce. 

Mr. FLETCHER submitted an amendment proposing· to ap
propriate $25,000 for the establishment of a fish-cultural station 
in the State of Florida, etc., intended to be proposed by him 
to the sundry civil appropriation bill, which was referred to 
the Committee on Appropriations and ordered to be printed. 

1\Ir. PERCY submitted an amendment rehl.tive to the improve
ment of the Mississippi River from Head of Passes to the mouth 
of the Ohio River-, etc., intended to be proposed by him to the 
river and harbor appropriation bill, which was referred to the 
Committee on Commerce and ordered to be printed. 

He also submitted an amendment-relative to the improvement 
of the mouth of the Yazoo River and harbor at Vicksburg, Miss., 
etc., intended to be proposed by him to the river and harbor 
appropriation bill, which was referred to the Committee on 
.Commerce :md ordered to be printed. 

INTERSTATE SHIPMENT OF INTOXICATING LIQUORS. 

Mr. HITCHCOCK. I submit an amendment intended to be 
proposed by me to the bill ( S. 4043) to prohibit interstate com
merce in intoxicating liquors in certain cases. I ask that the 
amendment be read and that it lie on the table and be printed. 

Tllere being no objection, the amendment was read and or
dered to lie on the table, as follows: 
~mendment intended to be proposed by Mr. HITCHCOCK to a hill (S. 

4043) to prohibit interstate commerce in intoxicating liquors in cer
tain cases: 
At the end of section 2 add: "Provided, 7wicer:er, That nothing in 

this act shall be held or consh"lled to render illegal or subject to S-tate 
control the interstate shipment of liquors or liquids above described 
into any State or Territory to an individual for his personal or family 
. use." 
~ RK\rOLUTION IN NICARAGUA. _ 

\ Mr. Sl\IITH of Michigan submitted the following resolution 
. ~(S . Res. 454), which was read and referred to the Committee on 
Foreign Relations : 
.Wbcre::is during the revolutionary uprisinp- headed b:y Gen. Louis Mena, 

which occurred on July 30. 1912, in tne Republic of Nicaragua, the 
armed forces of the' United States were landed in Nicaraguan terri
tory; and 

:Whereas said armed forces oi the United States· did actually occupy 
Nicaraguan t<-rritory and participate in an armed confiict with the 

revolutionary forees tli.eTein, in which several of the American 
marines lost their lives ; and 

Whereas said armed- forces of the United States have continued to oc• 
cupy. Nicaraguan territory, exercising military. authority thereover, 
and· without the authorlt:y of Con.gress : Therefore· 
Resolved, Tliat the President of the United States be requested, if not 

incompatible with the public interest, to send to the Senate such state
m-ent of facts- and detans regarding said occupation a:nd military acti~
ity, specifically setting forth the causes which brought about such forci
ble oceupation of the territory of a: friendly nation and armed combat 
with its citizens ; and further 

Res.oli:ed, That the President be requested to inform the Senate 
whether American marines were placed in possession of the Government 
buildings o~ residence of the P.resident of Nicaragua and have continued 
to occupy such buildings since said revolutionary uprising. 

COMMIT'l'EE SERVICE. 

Mr. MARTIN of Virginia: submitted the following resolution, 
whieh was rea.d, considered by unanimous consent, and agreed 
to: 

Resolr:ed, That the following assignments of Senators to service on 
committees be made, namely: 

Mr. MORRIS SIIEPPARD. of Texas, to Immigration, Census, Fisheries, 
and Expenditures in the Department of Commerce and Labor. 

Mr. C. S. THOilIAS, of Colorado, to Public Lands, Private Land Claims, 
Indian Depredations, and Expenditures in the Department of the 
Interior. 

Mr. WILLLnIS J\f. KAV.A..."'ll'AUGH. of Arkansas, to Indian Affairs-, Indus
trial Expositions, and National Banks. 

Mr. W. R. WEBB, ot Tennessee, to Education and Labor and Civil 
Service and Retrenchment. 

COUNTING OF ELECTORAL \OTE. 

1\lr. DILLINGHAM submitted the following resolution 
(S. Res. 455), which was read, considered by unanimous con,. 
sent, and agreed to : 

Resol1:ed, That at lO minutes before 1 o'clock on Wednesday, Feb
ruary 12, 1913, the Senate proceed to the Hall of the House of Re-pre
sentatives to take part in the cc;unt of the electoral vote for President 
and Vice President of the United States. 

PROHIBITION OF SMOKING IN THE SENATE CHAMBER. 

Mr. TILLMAN. I send to the desk a resolution which I ask 
be referred to the Committee on. Rules. 

The resolution ( S. Res. 456) was read and referred to the 
Committee on Rules, as follows-: 

As required by the standing rules of the Semite (Rule XL), notice 
is hereby given that I will introduce, Monday, Febr.uary 10, an. runend
ment to Rule XXXIV, as follows: 

"Resolt:ed, That Rule XXXIV be amended as follows: Strike out 
the period at the end of the first clause and insert a semicolon, and 
then add the following: 'no smoking shall be permitted at any time 
on the floor of the Senate, or lighted cigars be brought into the 
Chamber.'" 

PANAMA CANAL TOLLS. 

Mr. NEWLANDS. On yesterday I introduced a bill ( S. 8398) 
to amend an act entitled "An act to provide for the opening, 
maintenance, protection, and operation of the Panama Canal 
and the snnitution and government of the Canal Zone," approved 
.August 24, 1912, which was read twice by its title and referred 
to the Committee on Interoceanic Canals. I ask that the bill be 
printed in the IlEcoRD. 

There being no objection, the bill was ordered to be printed 
in the RECORD, as follows: 
A bill (S. 8398) to amend :in act entitled "An act to provide for the 

opening, maintenance, protedion, and operation of the Panama Canal 
and the sanitation and government of the Canal Zone," approved 
Augl!St 24, 1912. 
Be it enacted, etc., That section 5 or the Panama Canal act approved 

August 24, 1912, be, and it. is hereby, amended by inserting, after the 
words " no tolls shall be levied upon vessels engaged in the coa.stwise 
trade of the United States," the words " or upon vessels belongihg to 
the United States. The tolls shall not exceed in the aggregate an 
amount sufficient to pay the United States the cost of. operation, mainr 
tenance, protection, and a fair interest upon its expenditure in the 
construction ot the canal, afte · deducting therefrom an amount equal 
to the tolls which, but for the foregoing provision, would he levied upon 
vessels engaged in the coastwise trade of the United States and vessels 
belonging to the United States. For the purpose of making such de
duction an account shall be kept o:f the tonnage of such vessels passing 
through the canal." 

Mr. NEWLA.l~DS. On yesterday I introduced a joint resolu
tion (S. J. Res. 15:0) regarding the Panama Canal tolls, which 
was read twice- by its title and referred to- the Committee on 
Interoceanic Canals. I ask that the joint resolution be printed 
in the RECORD. 

There bein~ no objection, the- joint resolution was ordered to 
be printed in tlle REcoRD, as follows : 

Joint r·esolution (S . .r. Res. 159) regarding the Panama Canal tolls . 
Resolved, etc., That in providing in the recent act for the opening: of 

the Panama Ca.ruil, approved August 24, 1912, that "no tolls shall •Im 
levied upon vessels engaged in the coastwise trade of the united States." 
it was the purpose of Congress to subject the Panama Cann! in its 
pnrely domestic relations, like all our damestic rivers, canal!", and water
ways1 to the traditional policy of freedom from the imposition ot toUs 
upon vessels engaged in domestic and coastwise transportation fo~ 
expenditures made by the Government of the United States in thefr 
operation, maintenance, impt·oT"ement, ot· construction, and tllat it was 
not the purpose of the Government of the United States to impose upon 
foreign and international tonnage any portion of the cost of operation, 
maintenance, and interest upon the expenditures of the United States 

• 
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which would be properly assignable to the tonnage Of vessels engaged 
in the coastwise trade. . 

SEc. 2. That in the opinion of Congress the tolls fixed by the Presi
dent for the passage of vessels engaged in foreign and international 
trade through the Panama Canal will not for many years . yield such 
proportion of such cost of operation, maintenance, and mterest as 
would be properly chai·geable upon vessels passing througJ;i the canal 
engaged in foreign or international. trade. were such tolls le".ied upon all 
•cssels passing through the canal,., mcluding those engaged m the coast
wise trade of the T.;nited States, and therefore such tolls aye reason-

. able and proportionate, and furnish no just g1·ound of complaint to for-

ei~E~~i~t~i~!t in order to clear up any misapprehension upon this sub
ject and to give assurance of the future, Congress her·eby declares the 
'intention of the Government of the United States to fix such tolls for 
the use of the Panama Canal as will pay to the Unite~ States only the 
cost of operation, maintenance, protection, and a f~r mterest upon its 
inve tment and that the tolls to be charged agamst vessels passing 
tbrouo-h tb'e canal engaged in foreign or international trade shall ~ot 
exceed in the ago-regate such proportion of such cost of operation, mam
tenance protect:iOn and interest as the tonnage of such vessels bears 
to the t'otal tonnag~ of all vessels passing through the Panama Canal. 

AGRICULTURAL EXTENSION DEPARTMENTS. 
The PRESID&,r-_r i1ro tempore laid before the Senate the 

_action of the House of Representati"res disagreeing to the 
amendments of the Senate to the bill (H. R. 22 71) to establish 
a o-ricultural exteusion departments in connection . with agri
c~ltural colleges in the seYeral States receiving the benefits of 
an act of Congre approved July 2, 1862, and acts supple
meutary thereto, and requesting a conference with the Senate 
on the di~agreeing Yotes of the two Houses thereon. 

~lr. BURNI-LlJ\l. I move that the Senate insi t upon its 
amendments, agree to the conference asked for by the House, 
the conferees on the part of the Senate to be appointed by the 

hair. · 
The motion was agreec.1 to; and the President 11ro ternpore 

uppointed .Mr. PAGE, l\Ir . . CRAWFORD, and Mr. SMITil of Georgia 
conferees on the part of the Senate. 

~Ir. BURNHA.l\I. l\lr. President, I desire to say, in reference 
to the appointment of the conferees on the part of the Senate 
on the disagreeing votes of the two Houses on the bill, that my 
own strong prefereuce was not to serve upon the conference.; 
other Senators who might have been named by reason of pri
ority of rank on the Committee on Agriculture and Forestry 
were of the same mind, and all are agreed upon the conferees 
named. 

The PRESIDENT pro tempore. The conferees named w_ere 
suggested by the Senator from New Hampshire [l\Ir. BURNHAM], 
and his explanation accounts for their appointment . by the 
Chair. 

WATER SUPPLY IN COLORADO. 
The PRESIDE.1. TT pro tern pore laid before the Senate the 

amendments of the House of Representatives to the bill (H. R. 
23203) for the protection of the water supply of the city of 

olorado Springs and the town of .Manitou, .Colo., :ind request
ing a conference with the Senate on the disagreemg Yotes of 
tlie two Houses tbereou. 

Ur. SMOOT. I move that the Senate insist upon its amend
ments and grant the request of the House for a conference, and 
that tlle Chair appoint the conferees on the part of the Senate. 

The motion was agreed to; and the President pro tempore 
appointed Mr. SMOOT, Mr. GUGGENHEIM, and l\!r. NEWLANDS con
ferees on the part of the Senate. 

COAL MINING IN OKLA.HO:llA. 
The PRESIDE~T pro tempore laid before the Senate the 

amendments of the House of RepresentatiYes to the bill ( S. 
3843) o-ranting to the coal-mining companies in the State ~f 
Oklaho':na the right to acquire additional acreage adjoining 
tlleir mine leases, and for other purposes. 

l\lr. OWEN. I mo-rn that the Senate disagree to the amend
ments of the House an<l request a conference with the House on 
the di agreeing votes of the ·two Houses thereon, and · that the 
Chair appoint the conferees on the part of the Senate. 

The motion was agreed to; and the President pro tempore ap:
pointed .i\lr. GAMBLE, .Mr. CLAPP, and Mr. OWEN conferees on 
the part of the Senate. 

SA.MuEL SCHIFFER. 
The PRESIDElli"'T pro tempore laid before the Senate the 

action of the House of Representatives agreeing to the amend
ment of the Senate to the bill (H. R. 8861) for the relief of the 
legal representatives of Samuel Schiffer, with a.n amendment, 
on page 2, line , of the Senate amendment, after "notwith
standing," to insert: 

P1·ovided, ho1ceve1·, That in no event shall the judgment rendered in 
said cause if anv, exceed the sum of $62,150.34, and the amount of 
such judgi:i:ient, if any, when paid to the claimants, shall be received 
Ly them in full settlement and satisfaction of all claims. 

.Mr. OLIVER. I moYe thnt tbe Senate concur in the amend
ment of the House to tbe nmeudruent of tile Senate. 

The motion wa . :igreetl to . 

ME:llORIAL ADDRESSES-O~ THE LATE SEN.A.TO& HEYBURN. 
Mr. BORAH. Mr. President, I desire to give notice that on 

Saturday, ])larch 1, 1913, after the conclusion of the routine 
morning business, I shall ask the Senate to consider resolu
tions commemoratiye o~ the character and services of my late 
colleague, WELDON B. HEYBUilN. 
MEMORIAL ADDRESSES . O:'.'l' LATE REPRESENTATH'ES FROM PENNSYL· 

VA~TA. 

Mr. OLIVER. l\Ir. Pre i<lent, I desire to give notice that on 
Saturday, March 1, I will ask the Senate to consider resolutions 
commemorative .of the lives and public services of HE RY H. 
BINGHAM, GEORGE w. KIPP, and JOH~ G. McHENRY, late Mem
bers of the House of Represeutath·es from the State of Penn
sylvania.. 

PENSIONS AND INCREA E OF PENSIONS. 

:Mr .. McCU:MBER submitted th<:' following report: 

The committee of conference on the disagreeing votes of the 
two Houses on the amendments of the House to the bill S. 
7160, :m act granting pensions aud increase of pensions to 
certain soldiers and sailors of the Civil War and to certain 
widows and dependent relaUrn of such soldiers and sailors, 
having met, after full and free conference bave agreed to rec
ommend and do recommend to their respecti\e Houses as fol
lows: 

That the House rece<le from its amendment£ numbered 2, 5, 
and 8. 

'.l'hat -tlw Senate Tecede from its di agreement to the amend
ments of the House nuruberell 1, 3, 4, 6, 7, and 9, and agree to 
the same. 

P. J. McCuMBER, 
HENRY E. BURNHAM, 

Managers oii the part ·of the 1 cnate. 
JOE J. RUSSELL, 
J. A. M. ADAIR, 
Orr.As. E. FULLT~R. 

Managers on the part of the House. 

The report was agreed to. 

1\f r. :McCU:\IBER submitted the following report: 

The committee of conference on the disagreeing votes of the 
two Houses on the amendments of the House to the bill S. 
8034, an act granting pensions and increase of pensions to 
certain _soldiers and sailors of the Civil War and to certain 
willows :md dependent relatives of such soldiers and sailors, 
having met, after full and free couference. have agreed to rec-. 
om.t;nend and do recommend to their respective Houses as fol
lows: 

That the House recede from its amendments numbered 2, G, 
6, 7, 9, and 10. 

Tl1at the Senate recede from its disagreement to the amend
ments of the House numbered J, 3, 4, and 8, and agree to the 
same. 

P. J. McCu~IBF.R, 
_ liENRY E. BURNHAM, 

Man.agers on tlze part of the ~wtc. 
.JOE J. RUSSELL, 
J. A. ~I. ADAIR, 
CHAS. E . FULLER, 

Ma11ogcrs on the part of the House. 

The re11ort was agreed to. 
RIGHT OF WAY IN YELLO\'°STO~E NATIONAL PARK. 

1\Ir. MYERS. I ask unanimous consent for the immediate . 
consideration of the bill (S. 3J30) to authorize the , ecretary 
of the Interior to permit the Conrad-Stanford Co. to us2 certain 
lunds. 

The PRESIDENT pro teinpore. The Sena tor from :Uontana 
asks unanimous consent for the pre..,ent consideration of the bill 
named by him. 

Mr. SMOOT. .:\fr. President, I observe that the Senator from 
Kentucky [l\lr. P .AYNTER] has gj>en notice that he <le::::1res to 
address the Senate immeclia.tely after the conclusion of the 
routine business this morning. I am quite sure that this bill 
will lead to a lengthy debate, aud I therefore object to Hs pres
ent consideration. ' 

l\Ir. MYERS. 1\Ir. President, I will say that I have nc desire 
whatever l:o interfere with the Senator from Kentucky. I had, 
of course, supposed that probably this bill would be considered 
and voted on in half or three-quarters of aa hour--

1\fr. SMOOT. It will take a longer time than that, I am 
quite sure. 
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l\Ir. ~IYERS. But if there is any danger of interfering with 

the right of the Senator from Kentucky, I shall not now press 
the bill. 

.A.NTIINJUNCTION LEGISLATION. 

Mr. lU.ARTIN of Virginia. l\Ir. President, on or about the 
15th of l\Iay, 1912, the House of Representatives passed House 
l>ill No. 23035, ordinarily spokeu of as the Clayton anti-injunc
tion bill. That bill was referred to the Committee on the Judi
ciary of the Senate at that time. The committee have proceeded 
to have some hearings on the bill. On the 1st day of June last 
I inquired of the chairman of the committee when a report 
might be expected. While the assurances of the chairman were 
not very tangible, I did not at that time offer a motion to dis
charge the committee from the further consideration of the bill, 
but I did give notice that unless the committee reported that 
bill to the Senate for its consideration, I would, after a reason
able delay to enable the committee to giye full consideration to 
the bill and to report it, ask that the committee be di::icharged 
from its further consideration. 

The Senator from New Jersey [.Mr. :.\IARTINE] a little later
! think it was on the 12th day of June-made a similar inquiry 
and received similar latitudinarian suggestions as to the pur
pose of the committee to not unduly delay a ·report on the bill; 
and the matter has continued from that time until this time. 

I think, l\Ir. President, the time has come when it is due to 
tlle Senate that the committee should report that bill, so that 
the Senate may consider it and vote on it; and, unless the 
chairman of the committee can give me to-day some tangible 
assurances that we are to have a report and an opportunity to 
Yote on the bill I shall submit a motion to discharge the com
mittee from its further consideration. I ask the chairman of 
the committee what the Senate may expect in this respect? 

~Ir. CLARK of Wyoming. l\Ir. President, I am unable to 
state what the Senate may expect or does expect, because I am 
not in the confidence of the expectations of individual l\lembe1·s 
of the Senate. I will say to the Senator from Virginia, how
ever, that in this particular matter, at least, the Committee on 
the Judiciary has not been dilatory in the performance of its 
duty. WhateYer delay bas occurred in this matter has been 
delay caused by the friends of the bill, who have sought hear
ings and have not then appeared. Less than two weeks ago 
those who were most interested in the bill appeared before the 
subcommittee and had a considerable hearing. To-morrow is 
et for a bearing by the sub.committee on the bill. 

I have no desire, as chairman of the committee or otherwise, 
to prer"ent the Senate from taking any action it pleases. If 
the Senate chooses to di8charge the committee from the fur
ther consideration of the bill, I am sure neither the chairman 
nor any member of the committee will feel in the slightest de
gree irritated.' But I want to assure the Senator that this l:lill 
and its companion bill have been receiving due, full, and 
prompt consideration, and whatever delay has occurred has 
been largely caused by the failure of the friends of the bill to 
appear at the times set for hearings at their request. Of 
course I can give the Senate no assurance as to when the action 
of the committee may be expected or what it may be. 

Mr . . MARTIN · of Virginia. l\lr. President, the Senator starts 
· out by manifesting a little irritability because a very pertinent 
inquiry is made of him about a bill submitted to a committee of 
which he is chairman, and disclaiming any knowledge as to 
what the Senate expects in the ~atter. I can tell him that I, 
as one Senator, expect the committee to report that bill. 

l\Ir. CLARK of Wyoming. If the Senator desires the com
mittee to report this bill before it has had the consideration 
which the friends of the bill themselves insist upon, the Sena
tor knows very well, under the rules, the course which he is 
at liberty to pursue. I assure the Senator again, as I assured 
him before, that the chairman of the committee and the sub
committee that has this matter in charge have been working 
with diligence upon the bill, and have not delayed it with the 
(1esire in any respect to prevent the Senate from taking action 
npou the bill but in order that it might be thoroughly con
sidered, and in view of the repeated requests made for hear
ings and consideratio!l by those who are friendly to the bill. 

I make that statement to the Senato~· in all good faith, and 
I hope the Senator will so accept it' At the same time, as 
chairman of the committee, I do not want to hinder the Senator. 
I do not want to plead delay. I am perfectly willing, so far as 
I am individually concerned, that the Senate shall take up this 
matter at once, through the discharge of the committee if the 
Senate belie1es such action is the best for the expedition'. of the 
bill. 

:.\lr. 1\L<\.RTIN of Yirginia. ::\Ir. President, I . do not think 
there is anything inrnlYed in this bill that requires such pro
tr~cted bearings. The matters in1ol1ed in the bill may be 

considered and acted upon by the Senate without any great 
array of testimony one way or the other in respect to them. 
We all know that the committee has the power to bring these 
hearings to a conclusion. We all know that the committee can 
require the appearance of those who desire to be beard, and if . 
they do .not appear they ought to be cut off from a bearing. 
We all know that this matter of hearings is a much-resorted-to 
method of indefinitely postponing measures that ought to be 
considered in Congress. 

I should like to know from· the chairman of the committee 
who it is ·that desires this hearing which he says will come 
up in a few days. . 

l\lr. NELSON. l\Ir. President, the bill was referred to a sub
committee of which the senior Senator from New York [Mr. 
RooT] is chairman. I am a member of that subcommittee. 
The bill came over t9 the Senate at the close of last session.
We had not time to investigate it then. It effects a complete 
revolution in the law of preliminary injunctions and· temporary 
restraining orders, and also in respect to final injunctions. 

The bill went over until this ession. We have had several 
hearings on it. Most of the bearings, I think, have been at the· 
instance of the friends of the bill. I recall very well that Mr. 
Gompers occupied nearly all the time at two of our .bearings. 

The Senator from New York is not here. We are to have 
a~other hearing .to-morrow, when we expect to dispose of tlie 
bill, as far as the subcommittee is concerned, and we expect to 
make some report to the full committee at the next session. 
This is all I can tell the Senator about it. 

The measure is a very important one. As I said, it involves 
a complete change and an entire revolution iu our law relating 
~o wJ:at we call ten;ip?rar~ restraining orders, preliminary in.
Junctions, and final lDJtmctions. It is a very important matter; 
because it is so far-reaching in its consequences, and the sub
committee, for ,which I am speaking, have felt that they ought 
to give the matter fJJll consideration. · 

I want further to call the attention of the Senator to the 
·tuct that recently the Supreme Court of the United States bas 
issued a new set of equity rules, covering, among other things 
this matter of temporary restraining orders, preliminary injunc~ 
tions, and final .injt;tnctions. Those rules, as· I say, are new, 
and we are cons1dermg them in connection with this bill, to see· 
whether or not any legislation is required in addition to what 
is proposed by the new equity rules of the Supreme Court of 
the United States. 

I believe the Senator from Utah [Ur. SuTHERLAl\TD] is a mem
ber of the subcommittee with me, and he can speak for himself. 
I am in the attitude of the Senator from WyominO' ~ I am 
speaking only for myself, personally. 

0

' • 

I want to add just. one word. Ther~ is no disposition to delay 
the matter; but, owrng to the great importance of the subject 
and the character of it, we have felt that we ought not to handle 
it in a sort of " whangdoodle " manner and throw it before t11e 
Senate in a reckless manner and go into it roughshod, as thouO'h 
we were passing an ordinary bill to pension John Jones. 

0 

Mr. MARTIN of Virginia. l\fr. President, it seems to me 
time enough has elapsed since the 15th day of last .May to en
able the committee to handle this matter without bandiing it~ 
I do not know that I got the word exactly right-in a •· whang
doodle" manner. I do not know exactly what the Senator means 
by a "whangdoodle" ma_nner, but I think the committee ought 
to handle it in som~ way. I do not dispute the importance of 
the bill. · The rules adopted by the Supreme Court are simply 
rules of procedure, and very helpful rules on the general line 
of the purposes of this bill, but they do not go to the root of the 
evil aimed at in the bill. I think the bill has bad very large 
consideration already. 

1\fr. SUTHERLAND. Mr. President--
The PRESIDENT pro tempore. Does the Senator from Vir

ginia yield to the Senator from Utah? 
. Mr. MARTIN of Virginia. I yield. 

l\Ir. SUTHERLAND. The Senator from Virginia says the 
rules of the Supreme Court do not go to the root of the evil. 
In what respect does the Senator think the pending bill improves 
the situation over that provided for by the rules of the Supreme 
Court? 

i\Ir. :MARTIN of Virginia. I have not the slightest idea of 
going into a discussion of the merits of this bill with the Sena- · 
tor from Utah on a preliminary motion like this. It seems to · 
me the- disposition to filibuster on that side of the Chamber · 
has gotten out of reasonable limits. The Senator, I ·· am afraid, 

.wants to filibuster against the consideration of this bill. He· 
can not draw me into a.ily such attitude as that. 
· l\1r. SUTHERLAND. The Senator seems to think the rules 

of the Supreme Court are not sufficiEnt to coyer the eviJ. I . 
have been giving somewhat diligent attention to this whole 
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que ition, and: I should be glacl to heru: from the Senator from 
Virginia in wlmt particular he• thinks the rnles of the Supreme 
Caurt do not eover the- eviL 

l\lr. MARTIN of Virginia. At the proper time, 1\Ir. President, 
r expect to· say something in respect to that matter. But we 
all know that the Senator from Utah an a.:ble· lawyer and a very 
conservative, if not an ultra-conuervattve Senn.toe in respect to 
matters of this sort, does not look with very much favor upon 
this anti-injunction bill. 

Mr. ~UTHERLAND. The S~mator has said that he intended 
to move to discharge the committee in order that the Senate 
itself might consider this question. Certainly ,before he pro
po es a radical motion of that kind he ought to be uble to tell 
the Senate why he d-0es it. 

Mr. MARTIN of Virginia. I do it because the committee has
delayed unreasonably its report on a yery important bill. I 
gaxe that reuson once; but I certainly am not called uJ)on to go 
into a discussion of the merits of a bill when I move to dis
charge a committee from its consideration. 

Mr. SUTHERLAl\TD. The Senator from Minnesota hus sug
gested that in all probability the rules recently adopted by the 
Supreme Court of the United States cover the situation. As I 
understand, the Senator from Virginia denies that, and I should 
be glad to ha\e the Senator from Virginia tell us why he 
denies it. 

Mr. MARTIN of Virginia. I say, I will not delay these pro
ceedings and engage in a filllmstering process to prevent a 
hearing of the matter which I am trying to get before the 
Senate by responding to any such invitation as that 

l\fr. NELSON. Mr. President--
The PRESIDENT pro tempore. Does the Senator from Vir

ginia yield to the Senator from l\.finnesota? 
Mr. MARTIN of Virgiuia. I do . 
.1\Ir. NELSON. There is one thing, Mr. President, that would 

ten111t me to make rapid progress on this injunction bill, if it 
would have the- effect of checking the other side of the Cluunber 
from preventing the confirmation of nominations . 

.Mr. l\IARTIN of Virginia:. I am very sorry the Senator from 
1\Iinnesota wants to cooperate with this side of the Chamber to 
pre"Vent the confirmation of nominations. This side of the 
Chamber expects to gi\e due consideration to nominations at 
the proper time and at the proper place, and to dispose of them 
as it thinks will best promote the· welfa.re of the country. But 
that is no part or parcel of a discussion of this motion-this 
suggestion of a discharge· of the committee because of its ex
ceeding great delay in reporting a matter of \el'Y great public 
concern. 

Mr. OWEN. :Mr. President--
The PRESIDE1'-<"T pro tempore. Does the Senator from Vir

ginia yield to the Senator from Oklahoma? 
l\Ir. M:A.RTL.~ of Virginia:. I thought the Senator from 

.Wyoming wished to say something; out I yield to the Senator. 
Mr. OWEJN. I merely wish to inquire how long the com

mittee has had this bill under consideration. 
Mr. MARTIN of Virginia:. Since the 15th day of last l\Iay~ 
Mr. OWEN. And the extreme haste of the committee is now 

nescribed as " whangdoodle " haste? 
l\Ir. :MARTIN of Virginia:. I lIIlill:3rstood the Senator from 

Minnesota to say he objected to proceeding with any "whang
doodle" haste in the matter. The Senator from Mississippi 
[Mr. WILLIA.MS], who is an authority on phrases, is not here; 
and I do not know what the meaning of this phrase "whang
doodle haste" is. But it looks to me as if there has been 
"whangdoodle " delay, and no haste of any- sort whatever, when 
the bill has been hel<l since the 15th day of last May, and we 
appear to be as far from a report now as we were then. . 

This bill ha hnd ca-reful consideration in the House of Repre
senta tives, Mr. President. It has had the consideration of one 
of the great 1>0litical parties of this country. I think tlle time 
has come w-hen tlle 'Members of the Senate ought tO' go on record 
;with respect to it. If they are opposed to the· bill, let them 
gtrn their reasons f r it, a.nu record their votes. But I am not 
going to rest eont•:!Il to see the bill smothered in committee. 

This matter of lletn'ill 0
" may go on forever. I do not care 

whether tlte hearing are being given to so-called friends of the 
bill or to the opvouent of the bill; but what I do insist upon is 
that the committee shall bring their hearings to an end and 
th.at they sha 11 i;eport the bill to the Senate. As I understand, 
the Senator from Minnesotai says that the subcommittee will 
complete their in'\'estigations and reach their conclusions to
morrow. 

Mr. NELSON. I meunt to say that I hope so. The chairman. 
of the subcommittee is absent, but a meeting is ealled for. to
morrow, and I suppose we will be able to close it then. 

There is one thing I want to say to the Sena.tor from Vir~ 
ginia in all Christian spirit, and th~t is that I think this is a 

que tion that we never ought to consider from u party stand
point. It is not; a que tion whether the· Democratic Party 
favors it or whether the Republican Party fa"ors it. It is too 
big and too broad a que tioru to be a mere naked party ques
tion. We ought to consider it diYorcetl from all party con. icl
eration if any questjon at all is to be con idered: in that form 
in this Chamber. 

:.Hr: MARTIN of Vir!?inia. l\Ir. President, I will sny to the 
Senator from Minnesota that I had not the slighte t purpo e 
of making it a political question. But I did ay, and I repeat, 
that the great public impontance of this bill and the demand' 
for its prompt consideration are made manifest by the fact 
that it has been considered in the House of Repre entative 
and has passed that body, and that it has been considered in 
the national convention of one of the great political parties of 
this country and has been approved in that con cntion. I 
refer to those things not for the purpose of makinu it a political 
question, but for the purpose of emphnsizing the importance 
to the country at large, to people of all political parties that 
this bill should be reported and should be passed upon by the 
Senate. If the Members of the Senate do not think the- bill 
ought to be passed, let them say so by a vote recorcled in their 
Journal If they think the l>ill ought to be passed, let it be 
passed. 

Mr. BORAH. 1\Ir. President--
The- PRESIDENT pro tempore. Does the Senator from Vir

ginia yield to the Senator from Idaho? 
l\Ir. MARTIN of Virginia. I yield. 
Mr. BORAH. Let us have the Senate say so. Suppose the 

Senator from Virginia make his motion to have a vote upon 
this matter. 

l\fr. l\IAilTIN of Virginia. The Senator from Idaho is show
ing a very commendable zeal in facilitating this matter. I 
desired to secure some information about it and to proceed 
fairly and justly and considerately. As the Senator from 
Minnesota indicated that perhaps after to-morrow we would 
have a report, I felt indisposed to insist upon a vote. But I do 
enter the motion, l\Ir-. President, to discharge the .committee· 
from the further consideration of this bill. Such a motion can 
be carried over for a day- by any Senator, and L therefore 
do not expect to ask a Yote on it to-clay. But I desire to enter 
the motion and to say that I shall call it up within the next 
few days, giving an opportunity for this repart to come in 
which the Senator from Minnesota says may possibly come 
after to-morrow. If it does not come in two or three days, I 
shall ask for a vote on my motion. 

I enter the motion, and ask that it may lie on the table · 
and I give n-0tice to the Senate that in a v-ery few days, unle ~ 
a report is forthcoming, 1 shnll ask a. vote of the Senate on that 
motion. 

l\Ir. BORAH. Do I understand that the Senator has en-
tered that motion? 

Mr. MARTIN of Virginia. I have. 
Mr. BORAH~ L ask for its present consideration. 
Mr LODGE. Mr. President, under the rule it goes over, 

of course. 
Mr. MAR.TIN of Virginia. I knew there would be objec

tion. I am perfectly willing to have a yote on it now, but I 
knew it would be carried over. 

Mr. CULBERSON. l\fr. President, I. rise to a parliamentary 
inquiry. 

The PRESIDENT riro tempore. The Senator will state it. 
l\1r. CULBERSON. The Senator from Mn~sachusetts said 

the motion went over under the rule. It does not go o\·er unless 
it is objected to. Who objects? 

1\Ir. LODGE. I asked that it go over, in the ab. ence of the 
chairman of the subcommittee. 

Mr. CULBERSON. 'Very well. 
The PRESIDENT pro tempore. The Chair is informed that 

there is now a motion pendin"' to that effect 
Mr. ·LODGE. When. I said it went oYer under tho rule, Ji 

meant it to go over under the rule, of cour .. . 
Mr. CULBERSON. I <lid not lmtler"tnul tlle enator, and I 

wanted to know who objected. 
Mr. LODGE. I objected to its being con...ctjder to-day, in 

the absence of the chairman of the subcornmitte . 
Mr. CULBERSON. Very well; that i~ •. Hti.:-funtory. 
Mr. MARTIN of Virginia. I ask thnt my rnotiou may be 

entered and lie on the table. 
The PRESIDENT pro tempore. It will l> "'O order d. 

DEPARTMENT OF LABOR. 

l\Ir. BORAH. I gave notice ye terday that I would ask the 
Senate to-day to consider the bill (H. n. '.:!2013) to create a 
department of labor, but in view of the fact that the Senator 
from Kentucky [Mr. PAYNTER] desires to address the Senate, 
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and al o the , euator from Ohio [:\Ir. BunToN], I will say that 
I vdll attempt to have thi bill con idered as oon as those 
Senators shall ha rn concluded. their remark . 

SUSPENSION OF STATE STATUTES BY INJUNCTION. 

Mr. CR.A. WFORD. Mr. President, because it is apropos to 
the discussion which has just occurred, but not with any desire 
whatever to create any impression that the Committee on t;he 
Judiciary ha not been doing its full duty in the matter, I desire 
to call attention to the situation with reference to another pend
inO' bill not o sweeping in its character but nevertheless a 
biU of ~ery great importance, relating to temporary injunctions 
i sued by Federal courts against the enforcement of statutes 
enacteu by a State, and against the enforcement of orders pro
nrnlgated by administratiye boards of a State. 

Last sulliiller when the bill was pending which made the 
annual appropriations for legislative, executive, and judicial ex
pen es of the Government, an amendment was offered to that 
bill by the Senator from Iowa [Mr. CUMMINS] relating .to. in
junctions is ued acrainst the Interstate Commerce Oomm1ssion, 
an<l an amendment was offered by me relating to these injunc
tions against State administrative boards. There was some dis
cus ion here, and the amendments were incorporated into that 
l>ill and it passed the Senate. 

The bil1, it will be remembered, was vetoed because of the 
propo al to repeal the provision for the Court of Commerce. It 
came back into Congress as a new bill, containing exactly the 
same amendments, and a econd time the bill was passed by 
both branches of Congress and met with the veto of the Presi
dent. In the closing days of the session the neces ity for passing 
a supply bill and keeping it strictly within the limits of that 
purpose made it necessary to drop th~ suggested amend~ents. 

I introduced a bill some time ago m the pre ent session pro
viding for the ame purpose, and I hope that the Senate Commit
tee on the Judiciary will give it early consideration. 

I wish to say in this connection, l\Ir. President, that in my 
State the use of the power of issuing preliminary injunctions 
without notice has been scandalously abused by the Federal 
court. It was one of the subjects dealt with in the annual mes
sage of our goYernor this year and cornred seyeral pages. Laws 
passed the legislature giving the commission the power to fix 
maximum rates on intrastate business, and they promulgated 
orders under it, and before papers could be presented to the 
State courts in the matter, within 15 minutes after the act 
pa sed the legi lature and met the approval of the governor, by 
wire a temporary restraining order was made on certain officers 
of the State to prevent their entering into the execution of 
these solemn statutes of the State. 

I say to Senators, if the present Congress refu es to consider 
a situation of that kind, you will simply leave it to the Con
O'ress that follows to consider it, because whether it is a political 
question or not I do not believe an American Congress is going 
to permit a situation of that kind to exist very long, where 
these inferior Federal courts by telegraph, within 15 minutes 
after a solemn State statute is enacted, tie up the officers of a 
State. That was done over two years ago with reference to 
pa.ssencrer rates in my State. That proceeding is dragging its 
slow 1:ngth along before a referee, and it will be years before 
the people of the State can have a final judgment on it. 

The proceeding has been one of abuse, and you are surprised 
at this irritation which exists in these States. We have some 
timber in the. Black Hills in the western part of my State. If 
we had a .freight rate that was within the limits of reason the 
people out on those prairies could get lumber, produced within 
the limits of our own State, but from the Black Hills to the 
Missouri River the freight rate on lumber is almost as high as 
is the rate from the State of Washington to South Dakota, or 
from Georgia to South Dakota, and it is made practica11y pro
hibitory to the people on the prairies east of the Missouri River 
to use lumber that grows in the western borders of our State 
because of the extortion of the railways in that State, and 
because when the legislature has provided relief for the people 
there, a temporary injtmction comes from an inferior Federal 
court, by telegraph, without :rny notice to the people of our 
State. 

Now, we can delay and put these matters off and allow the 
irritation to grow, as it wi11 grow, but I in.sist that this bill 
should receive serious consideration and it should not be the 
victim of undue delay. 

INTERSTATE SIIIPMENT OF LIQUORS. 

The Senate, as in Committee of the Whole, resumed the con
- sideration of the bill ( S. 4-043) to prohibit interstate commerce 

in intoxicating liquors in certain cases. 
:Mr. PA.YN'.rER. .Mr. President, I am not unmindful of the 

fact, if I desired to act in a manner that would invite and re
ceive popular auproval, that I should pursue exactly the oppo-

site course from that which I have marked ont for myself with 
reference to the proposed legislution. 

Thousands of good people, God-fearing men and women in 
Kentucky, are pleading for the enactment of this bill into law; 
they seek the legislation solely for what they conceive to be 
for their country's good. No ulterior or elfish motirn in
fi uences their action. Every right:thinking man would like 
to have their respect and approval of his official acts. But if 
one must violate the Constitution which be has sworn to sup
port and maintain, and thus suffer the prostitution and self
abasement consequent upon a violation of that oath, the price 
which he pays to obtain their approval is too great. When a 
Member of this body is charged with the duty of construing .the 
Constitution, the question as to the effect bis decision may haYe 
on his personal fortunes should not for one moment be con-
idered. When such a thought enters his mind he should, with 

due haste, exclaim, "Get thee behind me, Satan!" 
Occasionally I receive a letter from one who knows that I am 

a strict constructionist, believing that all rights not granted 
to the Federal Goverillllent were reserved by the States and to 
the people, in which he says that the proposed legislation is 
good State rights doctrine. What I have always supposed was 
meant by State rights were such rights as were not granted 
to the Federal Government. I have never supposed these 'vords 
meant the usurpation of any of the rights granted to the Fed
eral Government or the right to have redelegated to the States 
the rights which had been granted to the Federal Government. 
From another person I received a letter in which the writer 
says the bill is constitutional because it is right. I receiYed an
other letter from a gentleman who seems to be one of intelli
gence, and among other things be said : 

It is probably your opinion that it is unconstitutional, and probably, 
too, it may be so declared. 

Notwithstanding this, he insisted that I should vote for the 
bill. Of course I could not hope to make an argument ugainst 
the bill which would in the slightest degree affect the opinions 
of those who thus reason. 

If our dual system of government is to be perpetuated, we 
must preserve the constitutional authority of the Federal as 
well as that of the State governments. The Members of both 
branches of the Congress promise to support the Constitution; 
they are certainly not supporting that instrument when they 
attempt to surrender to the States the authority to regulate inter
state commerce, when the States without qualification or reser
vation expressly granted that authority to the Federal Gov
ernment. 

The bill as reported from tlle committee reads as follows: 
SECTION 1. That the shipment or transportation in any manner or by 

any means whatsoever of any spirituous, vinous. malted, fermented, or 
other intoxicating liquor of any kind, including beer, ale or wine, from 
one State, Territory, or District of the United States, or place non
contiguous to but subject to the jurisdiction thereof into any other 
State, Territory, or District of the nited States, or place noncontigu· 
ous to but subject to the ·jurisdiction thereof, or from any foreign coun
try into any State, Territory, or Dish·ict of the United States, or place 
noncontiguous to but subject to the jurisdiction thereo~1 which said 
spirituous, vinous, malted, fermented, or other intoxicaung liquor is 
intended, by any person interested the1·ein, dir~ctly or indirectly, or in 
any manner connected with the transaction, to be received, po ses ed, 
01· kept, or in any manner used, either in the original package or other
wise, in violation of any law of such State, Territory, or District of 
the United States, or place noncontiguous to but subject to the juris
diction thereof, enacted in the exercise of the police powers of such 
State, Territory, or District of the T nited States, or place noncon
tiguous to but subject to the jurisdiction thereof. is hereby prohibited. 

SEC. 2. That all fermented, distilled, or other intoxicating liquors or 
liquids transported into any State or Territory, or remaining therein 
for use, consumption, sale, or storage therein, shall, upon arrival within 
the boundaries of such State or Teriitory and before delivery to the 
consignee, be subject to the operation and effect. of the laws of such 
State or Territory enacted in the exercise of its reserved police powers, 
to the same extent and in the same manner as though such liquids or 
liquors bad been produced in such State or Ten-itory, and shall not be 
exempt therefrom by reason of being introduced therein in original 
packages o·r otherwise. 

Section 1 is immature, impracticable, and, if permissible, I 
would say impossible. The bill is an incoherent and incon
sistent piece of patchwork. The prohibition is made to tlepend 
upon the intent of some one with an undefined interest in the 
intoxicating liquor, whether it be a property interest or a lively 
interest a.rising from a desire to consume some of it is not 
stated, a.nd the further fact that the liquor is received or held 
for sale in dry territory. 

T·he section is not a prohibition ugainst shipping intoxicating 
liquors. No penalty is prescribed for its violation, and perhaps 
the reason for this failure is because of what has been reported 
to have been said by Chief Justice Brian: 

It is trite law that the thought of man is not triable, for even the 
devil -does not know what the thought of man is. 

I have·not tried to verify the quotation. Whether the Chief 
Justice ma.de the statement or not, the rule as stated is correct. 

Section 2 is inconsistent with section 1, us this section allows 
intoxicating liquor to be seized upon arrival in a. State, regard-
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1 s of the que.~tion of intent of those who bad a. direct or indi
rect intere t in it. 

A question which I will simply state, not discuss, might :irise 
in Kentucky growing out of a situation there. Local option, 
not prohibition, is proyided for in the constitution of the State. 
As a result of a vote in mo t of the counties local option is in 
force, and it is unlawful to sell liquor as a bel'erage. There is a 
statute in Kentucky by the terms of which it is made unlawful 
to ship intoxicating liquors, either from within or without the 
State, into dry territory, although the State and Federal court., 
haye since held the act invalid so far as it was intended to af
fect an interstate shipment. It is lawful to sell intcxicating 
liquors in Lexington, Frankfort, Newport, Covington, Louisville, 
Owensboro, Paducah, and other places. So Kentucky, under her 
code of laws, makes it lawful to manufacture intoxicating liq
uor and leal'e the sale of it optional with certain political 
subdivisions. Suppo e a shipment of intoxicating liqu-0rs was 
made in Pennsylvania to Lexington, Ky., it would have to pass 
through Kentucky ol'er some routes more than 100 miles, and 
ol'er the shortest route nearly 100 miles. Under the terms of 
the bill the liquor could be seized on its arrival in the State 
and before a delivery to the consignee. I will not stop to specu
late as to the question which this statement of facts presents. 

In the commercial world and by the Congress intoxicating 
liquors ha-rn been recognized as legitimate articles of commerce; 
if anything can be clearly determined by adjudication, it is that 
such liquors ru:e a legitimate subject of commerce. In support 
of that I cited the case of Leisy v. Hardin (135 U. S., 100) and 
the ca e of the Louisnlle & Nashl'ille Railroad Co. -v. Cook 
Brewing Co. (223 U. S., 90). 

In Leisy against Hardin it was said: 
Ardent spirits distilled liquor , nle, and beer are subjects of exchange, 

barter, and traffic, like any other commodity in which a r~ght of traffic 
exis ts and are so recognized by the usages of the commerc1nl world, the 
laws of Congress, and the deeisions of conrts. 

This question is so well settled I deem it unnecessary to fur
ther discuss it. 

At this point it may be stated that by section 8, Article I, 
Constitution of the United States, the power "to regulate com
merce with foreign nations and among the several States and 
with the Indian tribes" is gil'en to Congress. 

The purpose of the proposed legislation is to invest the States 
with authority to prevent the shipment of intoxicating liquors 
from one State into another by seizing them, by virtue of exist
ing laws or such as may hereafter be enacted, before they reach 
the consirnee whether such liquors are imported for sale in vio- , 
Iation of Stat~ laws or for the personal use of the consignee. 

If this bill should become a law and is held valid, then no per
son coulu have shipped into a dry State or a dry territory in a 

tate liquor for his personal use. Yet no State, so far as I am 
aware, has declared the use of intoxicating liquors llll:1aw~I. 
In this connection it may be stated that the proposed legISlation 
does not attempt to regulate commerce. On the contrary, it 
proposes to gi"re to eYery State the right to prevent an interstat.e 
shipment of liquor by giving it the right, under whateyer condi
tion it sees proper to impose, to seize it before delivery, thus 
giYing each State the right to regulate interstate shipments of 
liquor in whatever way it may choose. 

l\fr. KENYON. l\Ir. President--
The PRESIDENT pro tempore. Does the Senator from Ken

tucky yield to the Senator from Iowa? 
M:r. PAYNTER. I do. 
Mr. KENYON. I do not want to interfere with the orderly 

cour e of the Senator's argument, but the statement which the 
nator mak that this bill will stop the purcha e for personal 

us of liquor is one that lias been made a great deal, and is one 
that I absolutely deny. I wish the Senator would point out 
ans·thing in the bill which warrants that assertion. I am will
ing to be convinced. 

Mr. P .A.Th'TER. If the Senator will bear with me in pa
ti uce, I think I will show that the language of the bill does 
wnrrant the statement I have made. 

l\Ir. KEl\TYON. Does the Senator intend to discuss that 
<JU . lion? 

l\1r. PAYNTER. I should like 'to say in that conneetion that 
if the Senator will simply read section 2 of the bill he will find 
that in express terms it does attempt to authorize a State to 
interrupt an interstate shipment of liquor when it arril'es 
wi hln its borders for use, consumption, sale, or storage. 

Ur. KJID-.TYON. I have read section 2 a good many times, 
and, .in my judgment, it does not. • 

l\fr. PAJ..TNTER. If that is true, and the Senator still enter
tains the opinion he has just stated, it is useless fo1: the Sen
ator and myself to di cu s the question. So I would Yery much 
prefer, Mr. President, to go along in an orderly way and dis-

cuss the subject without going off on ,some question that I haye 
con idered perhaps in some other part of my speech. 

Some general propositions may be stated which seem to me 
do not need the citation of authorities to support them. Some 
facts may be stated about which there is no controversy. I 
shall state some of them. 

The police power exist in the States as it exi ted at the time 
the National Government was created, and it still remains in 
the States. The National Go\ernment can not add to or dimin
ish the police power of the States. There is a limitation be
tween the sol'ereign power of a State and the Federal power, ancl 
it may be stated as follo'\.ls: 

That which does not belong to commerce is within the juris
diction of th-e police power of the State, and that which belong 
to commerce is within the jurisdiction of the Federal Go\ern
ment. 

Liquor can not be manufactured, sold, or used under the pro
tection of the Federal Go\ernment in any State that has pro
hibited it. When the State authorizes the manufacture, sale, 
or use of liquors, the Congress is without power to destroy such 
authority. 

If the State can determine the sucjects which shall be regu· 
lated, then its power is gr ater than that of the Federal Gov
ernment in the matter of the regulation of commerce between 
the States. 

If such power is conceded to exist in the States, then they 
m·ust triumph oyer the Federal Government in the struggle for 
supremacy. 

If the Congress can surrender to the States a power which 
the Constitution proyides it alone shall exercise, then 1t is com
petent for the Congress to utterly oyerthrow the Constitution 
and sub\ert all the rights which the framers of it sought to 
preserre by it. 

If a State can enact a law which will enable it to intercept 
an interstate shipment of goods as it arrives within its borders, 
then the State, and not the Congress, can regulate interstate 
commerce. 

If a Sfate can intercept and preYent the con ignee from re
ceiving goods, then it can regulate interstate commerce and 
control the commerce which arises in another State. and thus 
nullify the clause of the Constitution prol'id.ing that the Con
gress should regulate interstate commerce, thus destroying 
that clause of the Constitution which was regarded by those 
who framed it as e sential to the proper conduct of the business 
of the country-in fact, this was the clause upon which the 
entire fabric was constructed. This is true because it was 
well known by those who brought into existence the Constitu
tion that interstate commerce could only be regulated by the 
Congress, and that chaos would reign in business without it. 
Without that clause of the Constitution the growth and de\elop
ment of the country would be paralyzed, stagnation would exist, 
and the energies of the people be destroyed. 

One of the great questions that brought the States together 
for the purpose of making a "more perfect Union" was to 
free -commerce from State discrimination, not to transfer the 
power of restriction. As the States recognized that such regu
lation could only be ha.d by national authority, they unreserv· 
edly surrendered that question 'co national soverc:gnty. 

Nohvith tanding that SO\ereiguty should n.loue be exercised 
in the regulation of commerce, still it is proposed that the Con
gress shall redelegate such authority to the Stutes. The essence 
of the proposition is to allow the States to do that which is at 
least doubtful that the Congress can do, ·to wit, prohibit .the 
interstate shipment of a legitimate article of commerce. 

When the Congre s undertakes to authorize a State to seize 
n. legitimate article of commerce before it reaches the consignee 
the Congress is attempting to rede!egate to the State its power 
to regulate interstate commerce, and to allow the State, in 
effect, to prohibit the interstate shipment of a legitimate article 
of commerce. To restate the proposition, the Congre of the 
United States is in substance attempting to confer an authority 
upon the States which is not constitutionally vested in itself. 

If a carrier can not deliver to a con ignee good which nre 
the subject of an interstate shipment, then we have the equivn
lent of a denial to one desiring to ship goods of the right to 
deliver to the carrier goods for shipment. 

If the Oongress can authorize or· permit a State to prevent 
the delivery of goods to the consignee, then the ame right 
exists in the Congress to authorize or permit a State to prohibit 
the shipment of .goods, although sucll goods are regnrued by the 
State where situated, by the commercial 'vorl<l, by the Con
gress, and by the decisions of the courts as legitimate articles 
of commerce. As already stated, the denial of the right to de
liver goods is the exact equivalent to denying the right of 
shipment, for if the article of commerce cnn not be delivered to 
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the consignee,• them interstate commerce to' that extent is. de 
stroyetl. 

The- proposed legislation. would ha. ve- the effect of giving to 
the law of the several State extmteri;itorial operation. That 
j: tlle necessary consequence of allowing a State law to prohibit 
int~rstate shjpment of merchand~e :lllct would destroy th.e right. 
to contract beyond the limits of the St:ite for shipment. 

The effect of the proposed legislation would. be to allow every 
• 'ta.te to stop every train crossing. its· borders and di.scharge its_ 
freight, lest it carry within the State prohibited meuchandise. 

In. Rh.odes v. Iowa (170 U. S., 422) the court sa.id: 
Undoubtedly the put:pose of the act was to enab.le the 11!-_ws of the 

several States to control the chaxactei: of merchandise therem. enumer
ated n.t: :J.n eaTiier date tban would have been otberwis0' the case, bu.t 
it is equally unquestionable tha..t the act of Cong:res.s manifests.. no: pu.r.
pose to confer upon the States tha power. to give tlleh .. statutes an extr~~ 
territorial operation, so a.s to subject persons and pi:operty beyond then· 
borders to the restraints of their laws. If the act of Congress be cono 
st1•ued as reaching the contract for interstate shipment made in another 
State, the necessary effect m_ust be to give to. the laws of the several 
, tates extraterritonial operation; for. a.s held m the ~o'."man case, t!ie 
inevitable consequence of allowing a State law to forbid rnters-tate- ship
men.ts of merchandise would be to destroy the right to contract beyond. 
the Hmits of the State for such shipmen.ts. If the constructioru c~:Lmed 
be upheld, it would be in the power of ea.ci;t St~te to compel evei:y mter-
1.ate-commerce train to stop before crossing Its borders ~<l discliarge 

its freight, lest by crossing the line it might carry "".ithpl_ ~e State> 
merchandise of the charactet· named, covered by the inhibition.s of a 
Sta~~a~~ . 

In Ilhodes against Iowa, supra, a;t page 415, the court, in dis
cussing the Bowman case, said: 

After great consideration it was held that the law of the State ot 
Iowa in so far as it a.lfected interstate commerce, was repugnant to the 
intcrState-commei:ce clause of the Co.nstitut~on and was void .. 1t was 
decided that the transportation. of. merc.h.a.nd:i:se from. one State rnto and 
across another· wa interstate commerce, and was protected from the 
opera.tion of Sta..te laws from the momen:t of shipment whilst in. transit. 
and up to the ending of the jowmey by the delivery of the ~ods to the 
consignee at the place to which they were consigned_ 

In Bowman. '!:. Railway Co. {125 U. S., 498, 490), the- court 
said• 

It may be said, ho"l!eve_r, th;at the _l"'ig?t .of ~he. State to restrict _o.r 
pJ:ohibit sales o.t i.r:.toxicutrng l!quo~· within .its lirmt.s, C!>~ce?-ed. to .exist 
as a part of.. its police power, llllplieS the nght to proh1b1t It~ irnporta
tation because the latter is necessary to the· effectual exercise of the 
former. The a£gu.ment is that ?- pro~ition· of tb-e sale can. ;iot be 
made elrective except by preventing the mtroduction of the subJect of 
the sale · that' if its entrance into the State is permitted, the traffic in 
it can n'ot be suppi'essed. But the right to prohibit sales, so far as 
conceded to· the States~ arises only after the act of transportation: has 
terminated, because- the sales which the State may forbid are of things 
within its jurisdiction. Its power over them does not begin to operate 
until they are brought within- the territorial limits which circumscribe 
it. rt mg.ht be very c.onvenient and useful in the execution of the· policy 
of prohibition within the State to ex.tend the powers of the State beyond 
its territorial limits) but such extraterritorial powers can not be us
. ·urned upon sncli an implication:. On the contrary the nature of the 
case contradicts- their existence, for if they- belong t<J one State they 
belong to all and can not be exercised severally and independently. The 
attempt would necessarily produce that confl'ict and confusion which it 
was the very purpose of the Constitution by its del.egations of national 
power to prev-ent. 

Tne Su12-reme Court also said, in Rhodes v. rown. (170 U . S., 
424): 

lfhilst it is tru.e that the right ta sell free from State interference 
inter tate-commerce merchandise was held in Leisy v. Hardin to be an 
essential incident to interstate commerce, it was yet but an incident, as 
1J10 con.tract of sale within u State ix;. its nature was usually subject to 
tlre control of the legislative authority of the State. 

On the other hand, the right to contra.ct for the· transportation of 
me1·clul.ndise from one State into or a.cross another involved interstate 
commerce in its fundamental aspect and imported in its- very essea<!e 
a: relation which: necessarily must be governed by la.ws apart from. the 
laws of· the several S'ta:t~ since. it e.mbra.ced a contract hich must 
come under the la:ws of more than one State. 

The qu.estlon iruvolrnd here was ab.ly discus ed by Mr. Justice 
Catron in the Licen&e cases0 (5. How~ 559..-GGJ:), in which i t is 
suiEl.: 

The law and. the decision a.pply equally to fo1-eign and to domestic 
spi.t'its. as they must do on the pl!ineiples, assumed in support of the 
law. The assumption is that the. polic.c_ p.o.wer was not touched by tb.e
Constitution. but- left to the Sta:tes as the Constitution found it. 
'l'bls is admitted; and wherever a thing from character or condition 
is of a description to he regulated by that power in the Sta.te. t.he-n t he 
regula1ion may be ma.de by the State, aru:I. Congress can not int erfere. 
But this must always depend on fa:ct.s. subject to legal ascertainment, 
so that the injured may have redress. And tlre !act must find its 
-support in this, whether the prohibited article bel-Ong.s_ ta and is sub
ject to be regulated as part of foreign commerce or o"f commerce a:mong 
the Stai:es. If from its na:tu.re it does n1lt belong· to. commerce, ar. ff its 
condition.,. from putrescence or othe11 ca.use, is such when. it is about tD 
nter the State that it no longer belongs to commerce. o.r, in other 

words, is not a commercial article, then the State v<>wer- may exclude 
its introduction. And as an incident to this powe.r a State- may us.e 
means to ascertain the fa.ct. And here is. the limit between the sov
ereign power of th-c State and the Federal power; that is to say, that 
which does. not belon~ to commerce- is withi.n the jurisdiction: Of the. 
police power of the State a.nd that- which. does belong to commerce is 
within the jurisdiction of the United States. And to this limit. must 
all tlre general views come. as I suppose. that were suggested in the 
reasoning of this court in tll.e cases 01! Gibbons v. Ogden. Brown v. Th~ 
State ot :llaryland. and New York v. ::Miln. 

What, then, is the as8um.ption. of the Sta.ta court? Undoubtedly i n. 
efre<?t tlrnt the State· had'- the power to declare what should be an a..rticle·of' 
l.a.wtuJ1 commence in the particulru::· State; and haling declared that ardent 
sp.il"its and, win.es wene deleteriaus t~ monuJs and h:ealtb, they ceased to be, 
commercial commodities. there, and" that then the police power attaclie<f. 
and consequerrtl.y the- powers of Congress could not interfere. The ex
clru ive Stat , powe.n is mrule to r , t not on. the. fact of tire state oi:
condition, of the.. article, nor that it is propc-rty usually passing by sale 
from hand to hruid, but on tlle d cla..ration found in the State Jaws aud· 
asserted a.s the State policy· that it shall be exclud<!d from commerce. 
Arul' by this ~ans the sove.re.ign; jurisdiction in the State is a.tte-mpted 
to be c~ea.ted m a case- wkei:e it did not. previously e::dst. 

If tb1s be the true construction of the constitutional provision, then 
the paramount power of Congress to regulate- commerce is subject to 
a. ve:r:y ma..terial limitation, fo:i: it takes from Congress and lea...-:es wJth 
the States the power to determine the commodities or articles of 
property which are the subjects of lawful commerce. Commerce may 
regulate, lJ1;1t tile States determine what shall or shall not be regulated. 

Upon this tlreery the power to regulate- commerce insteaxl o:fl being
parumount over the subject would become suberdinate to the State 
pol~ce po"·cr. for it is obvious tbat the power to determine the articles. 
whieh ma,,y be- th-e- subjects of comm1!rce, and thus to circumscribe its 
scope and operation, is in elfeet the contr.olling one-. The police vower 
\Y<?uld not only be a formidable rlval but. in. a struggle must necessarily 
trmmph ovet: the commercial power,_, as the power to regul,ate is de
pendent upon the vower to fix and uetermine upon the subjects to be 
r egulated. 

The same process of legislation and reasoning adopted b¥ the State 
and its courts could bring within the police power any article. of con.
sumption that a State might wish. to exclude, ~!lether it belonged to 
that which: was drank or to fooli and clothing, and the nearly equal 
claim.s to propriety, us mrult liquors and the produce of fruits· other 
than grapes stand. on. no hi~r grounds than. the light wines of this 
and other countries e:imludeQ in effect by the I.aw as it now stands. 
And it would be only anotbei: step t9 regulate- real or supposed. ex
travagance iIL f"oodi and cfotlling. And in th.is connection it- may be 
proper to say that the thJ.:<!e Stutes whose law.& ru:e n.ow before us- bad 
in view an entire prohibition. from. use- of spirits and, wines of ever y 
description and tha.t their main. scope and obj-eet is to enforce exclusive. 
temp~r:mce. a.s a.. policy of State-, under the be-lief that such a. polfcy wilt 
best subserve the- intere1:1ts of society ; and. that to this end: more than. 
to any other has the sovereign power of these States been exerted, for 
it was admitted on the argument that: no- licenses a.re issued and that 
exclusion exists, so far as the laws can produce the result-at le:wt 
in some of the States--and that this was the policy of the raw. For 
these reason , I think. the case can not depend" on the reserved power 
in the State to regulate its own poficE?'. 

In. re Rahrer (140 U. S., 557) tfie Supreme Count spoke of the 
reasoning of l\fr. Justice Catron as "sagacious observations," 
and quoted them with. appToni.l, and then. said (p. 55.9) : 

And the learned ju.cl"~ re.ached th,e conclusion. that the· law of New
Hampshire, w.hich particularly rai ed the question, might be sustained 
as a: regulation of comnrnrce, lawful beeaus~ not repugnant to anY' actual 
exercise of the commercial power· by Congress. In respect of this the 
opposite view has since prevailed, but the argument retains its force 
in its bearing upon the purview of the police power as not c-on:current 
with and necessaril·y no-t superior to- the commercial power. 

The Committee- on the Judlciary of the Unitecl States Senate,, 
of which Hon.. Philander C~ Knox- was a member,. had umler
consideration bills somewhat like the one here presented fo r 
our considerati-on, and in cliscus&ng them the committee, 
through Mr. Klli>x, said: 

These- bills- pi.:op-ose a plan to prevent- the nse of liquor tnrough ::t 
regulation of interstate commerce by States that haTe no power over 
such commerce, permitted to do so by a. :::qution. that has no. jurisdie:
tion over such use. 

The Na.tion is not asked to supplement a.ny a:ction of the Stitcs pro
hibiting tile use of liquors, but to allow tire States to prevent the use-.. 
n-0.t by legislating again.st it, but by seizing importations before they 
rea.ch the consignee. A more eom.plete pet:version and reversing of 
nation.a.I and State: powers 1l can not imagine. 

:!\fr. SUTHERLA ... ~D. lUr. Fresident, I will remind the Sena
tor from Kentu.eky that the bill which Senator Knox was cl.Ls
cussing was almost identical with the- second section o! the bill 
now under consideration. 

Mr. PAYXTER. l think perhaps there was more than:. ona 
bill before the committee, but there was a. bill which, I think., 
was substantially tile same a &ection 2 of the bill under con~ 
sideration. 

I think that Mr. Knox's statement of· the question is an a:d
mira.ble one. N"o better one can be made. It shows a. keen 
comprehension oi the respective- powers of the Federal and 
State Governments and a great cu.pa.city for lucid and concise 
s.tatement of eonstitutional pll'inciples. 

As li have said, this bill <loes not purport to regulate com
merce betweert the States. It might more properly be denom
ina.ted. a bil1 to aid me- States in the enforcement of their police 
power. or, rather, extencling the police power of the States .. 
Thus it is an attempt to exercise a jurisdiction alone possessed 
by the States. In order te do this the Congress is asked to 
subvert the- most -valuable clause. of the Federal Constitution. 

The Supreme Court, in the case of In re Rahrer (HQ U. s ... 
562), said : 

It does not admit of argument that Congress can neither delegate 
its own p<>we:rs n.or enlarge those of a State. 

Therefore,, lUr. P resident, when it is stated in the bill uader 
consideration (or the Wilson bill) that an. article at a certain 
time shall be subject to. the police power of. a State the Con
gress can not thereby :Hld to the police power of the State. 
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Such a statement, if viewed from a Constitutional aspect, can 
not extend the police power of the State. It would be more 
accurate, I think, if Congress should say that the interstate 
shipment '\YUS terminated upon delivery of the article. Then 
there would be no reference made to the police power of the 
State and would not appear by words that Congress was en
deavoring to add to the police power of the State. This would 
be better, as Congress can neither confer upon or diminish the 
police power of the State. In my opinion it is very inaccurate 
to make a declaration that at a certain period it shall be 
witllin the police power of the State, because when the ship
ment is terminated the police power of the State takes hold 
and control of the article that is shipped. So, as I say, it is 
-very misleading to make a statement of that kind in the bill. 
It is not constitutionally accurate. It is not the province of 
Congress to define the police power of the States. It is the 
proYince of Congress to make uniform rules to regulate com
merce; not, however, to confer such power upon the States. 

Under the .second section of the bill it is attempted to permit 
the State to seize liquors imported for personal use. Without 
discussing the question, I desire to quote from Vance v. Vander
cook (170 U. S., 455), wherein the court said: 

The right of the citizen of another State to avail himself of inter
state commerce can not be held to be subject to the issuing of a 
certificate by an officer of the State of South Carolina without admit
ting .the power of that officer to control the exercise of the right. But 
the right arises from the Constitution of the United States; it exists 
wholly independent of the will of either the lawmah."ing or the executive 
power of the State ; it takes its origin outside of the State of South 
Carolina, and finds its support in the Constitution of the United States. 
Whethei· or not it may be exercised depends ~olely upon the will of the 
person making the shipment. and can not be in advance controlled or 
limited by the action of the State in any department of its government. 

It was· said in Heyman v. Southern Railway (203 U. S., 
274-275) : 

The interstate-commerce clause of the Constitution guarantees the 
right to ship merchandise from one State into another, and protects it 
until the termination of the shlpment by delivery at the place of con
signment, and this right is wholJy unaffected by the act of Congress, 
which allows State authority to attach to the original package before 
sale, but only after delivery. (Scott v. Donald and Rhodes v . '.l'he State 
of Iowa, supra.) It follows that under the Constitution of the United 
States every resident of South Carolina is free to receive for his own 
use liquor from other States, and that the inhibitions of a State statute 
do not operate to prevent liquors from other States from being shipped 
into such State on the order of a resident for his use. 

In the case of Bowman v. Chicago & North Western Railway 
Co. (125 U.S., 493), discussing legislation similar to that which 
is here proposed, the court characterized the .result that would 
flow therefrom as " commercial anarchy," and there said: 

Can it be supposed that by omitting any express declarations on the 
subject Congress has intended to submit to the several States the de
cision of the question in each locality of what shall and what shall not 
be articles of traffic in the interstate commerce of the country? If so, 
it has left to each State, according to its own caprice and arbiti·ru·y 
will, to discriminate for or against every article grown, produced, manu
factured, or sold in any State and sought to be introduced as an article 
of commerce into any other. If the State of Iowa may prohibit the 
importation of intoxicating liquors from all other States, it may also 
include tobacco, or any other article, the use or abuse of which it may 
deem deleterious. It may not choose even to be governed by considera
tions growing out of the health, comfort, or peace of the community. 
Its policy may be directed to other ends. It may choose to establish a 
system directed to the promotion and benefit of its own agriculture, 
manufactures, or arts of any. description, and prevent the introduction 
and sale within its limits of any or of all articles that it may select as 
coming into com.petition with those which it seeks to protect. The 
police power of the State would extend to such cases as well as to 
those in which it was sought to legislate in behalf of the health, peace, 
and morals of the people. In view of the commercial anarchy and con
fusion that would result from the diverse exertions of power by the 
several States of the Union, it can not be supposed that the Constitu
tion or Congress have intended to limit the freedom of commercial in
tercourse among the people of the several States. "It can not be too 
strongly insisted upon." said this court in 'Vabash, etc., Railroad Co. v. 
Illinois (118 U. S., 557, 572), "that the right of continuous transpor
tation from one end of the country to the other is essential in modern 
times to that freedom of commerce from the restraints which the States 
might choose to impose upon it, that the commerce clause was intended 
to secure. This clause giving to Congress the power to regulate com
merce among the States and with foreign nations, as this court has said 
oefore, was among the most important of the subjects which prompted 
the fot·mation of the Constitution." (Cook v. Pennsylvania, 97 U. S., 
566, 574; Brown v. Maryland, 12 Wheat., 419, 446.) And it would 
be a very feeble and almost useless provision, but poorly adapted to 
secure the entire freedom of commerce among the States, which was 
deemed essential to a more perfect union by the framers of the Con
stitution, if at every stage of the transportation of goods and chattels 
through the country the State within whose limits a part of the trans
portation must be done could impose regulations concerning the price, 
compensation, or taxation, or any other restrictive regulation inter
fering with and seriously embru-rassing this commerce. 

U:N'IFORM SYSTEM. 

To this point I have considered the effect of the commerce 
clause of the Constitution upon the proposed legislation. My 
opinion is, as appears from my discussion, that the proposed 
legislation · is Yiolative of that clause. 

While it is not necessary for the purpose of my argument that 
I should do so, c:::till it is my desire to call the attention of the 
Senate to :rnother proyision of the Constitution which I think 

has a bearing upon the question. However, I want it distinctly 
understood that I am of the opinion that it is not necessary for 
any Senator to agree with me in the suggestions I am about to 
make in order to reach the conclusion that he should vote 
against the bill. As the question under consideration is impor
tant, involving a constitutional' question, I think it proper to 
make the suggestion which I purpose. 

While the primary purpose of section 2, Article IV, was to be 
a restrictive power on the States, yet the language does not con. 
fine its restrictive effort to the States alone, for if there are no 
other provisions of the Constitution which would prevent Con
gress from doing the thing therein prohibited, that article would 
do so. It is a constitutional guaranty which the legislatures of 
States, Congress, and the courts should respect. If . I am in 
error as to this, then moi::t of the argument which I shall make 
with reference thereto is applicable to the question of the neces
sity for a uniform rule for the regulation of interstate com
merce. 

Federal laws affecting the citizens of the United States must 
be uniform in their application, for it is proyided by section 2, 
Article IV, of the Constitution, that: 

The citizens of each State shall be entitled to all the privileges and 
immunities of citizens of the several States. 

This provision forbids Congress to enact a general law which 
gives citizens of one State privileges not given to those of an
other State. The Congress can not constitutionally impose re'
strictions upon the commerce of the citizens of one State that 
are not imposed on the citizens of another State. 

If the Congress by legislation prevents citizens of one State 
from importing recognized articles of commerce, while by legis
lation such right is granted to the citizens of another State, 
the Constitution is violated. If the right to ship intoxicating 
liquors from Kentucky to Iowa is denied, then the right to ship 
the same kind of liquors from New York to Iowa must be 
denied. The Congress can not declare that intoxicating liquors 
are proper articles of commerce for the use of citizens of the 
United States residing in one State, and declare that the same 
kind of liquors are improper articles of commerce for the use 
of citizens of the United States residing in another State. 

It is proposed by this bill, in effect, to do that very thing by 
attempting to give permission to some States to enact laws 
which recognize intoxicating liquors as proper articles of com
merce for the consumption of their citizens, while other States 
may enact laws denying that intoxicating liquors are proper 
articles of commerce for the consumption of their citizens. This 
illustration shows that the Congress is asked to grunt the States 
authority to enact laws which deny to the citizens of one State 
privileges which the laws of another State grant to citizens 
thereof. In other words, the Congress is asked to authorize the 
States to do that which is forbidden by the Constitution. 

If it were conceded that the Congress has the power to 
prohibit the interstate shipment of liquors, I feel sure that no 
one would contend that an act would be valid which allowed 
Kentucky to ship liquors to the Eastern States while denying 
to the citizens of any other State the right to ship liquors to the 
Eastern or any other States of the Union. 

To enact a law which allows a citizen and con.signee in one 
State to receive an article of commerce by an interstate ship-• 
ment and deny a citizen and consignee in another State the 
right to receive a like article of commerce is certainly a denial 
of privileges to the citiz·ens of one State the privileges enjoyed 
by those of another State. This is entirely apart from the right 
of the State to legislate as to the disposition of the article· after 
it has been delivered to the citizen and consignee. 

If a rule or regulation of commerce can be said to be estab
lished by the bill, then it is only such as may be established by 
the States. If the States do not pass laws establishing a rule 
with relation to the interstate shipment of liquors, then no rule 
exists. 

Therefore it is apparent that Congress has surrendered the 
power to make the rule to regulate commerce to the States. So 
it is reduced to this: No State legislation, no rule. 

I am not unmindful of the fact that the Court in Bartemeyer 
v . Iowa (18 Wall., 136) has held that the right to sell a pro
hibited article can never be deemed one of the privileges and 
immunities of the citizen which are sought to be presened by 
the fourteenth amendment. 

That is certainly true, because the police power of the State is 
recognized under the Constitution, and it is not sought by the 
fourteenth amendment to diminish or affect the police power of 
the State; and, therefore, the State having the oower to regu
late or prohibit the sale of liquors, no one cou.'...d successfully 
claim that the fourteenth amendment secures to him protection 
against the police power of the State. 
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An attemvt is being 1.llacle by the bill under ·consideration to 

sun.'encler the power to regulate commerce, which is -vested in 
the Congress. It is an attempt not only to surrender the :power 
of Congres to regulate commerce but at the sllille time, by tllat 
act of Congre s and an act of the legislature, to commit an 
additional Tfolation on the Constitution by allowing .some of the 
States to deprive the citizens of such States of the ·pritileges 
which am enjoyed by the citizens of other States. Jt. is an 
attempt to ham both sO"rereignties combine to -violate both pro
\isions of the Constitution, to which J have called attention. 

. If a citizen of one State is deprived of the right a.s consignee 
to ha -ve delivered to him an interstate shipment o'f an article 
of commerce, and such right "is recognized in a citizen of another 
Stat-e, certainly it is depriving the citizens of one State .of a 
right that is enjoyed by the citizens of other "States, and in doing 
this the commerce clause of the Constitution is ·disregarded as 
well as the pro-visions of section 2, Article IV. 

So long as intoxicating liquors are legitimate articles of com
merce their owners .should enjoy the same right to have 'them 
transported as the owners of other articles of commerce, and 
therefore Congress must ·furnish the sam.e protection to them 
until they reach the con.signee as to other articles of commerce. 
and certainly they are entitled to the same protection under the 
Constitution as other articles of commerce. 

I do .not now recall any case in the Supreme Con.rt involving 
the effect of legislation somewhat similar to that here proposed 
where the court expressly clecided what relation section 2, 
Article IV, of the Constitution had to ::Such question. In 
the di enting opinion in the Lottery case .delivered by Ohiefa 
Justice Fuller, in which Justices Brewer, Shiras, and Peckham 
agreed, there is a general discussion of this clause ·of the Con
stitution. It is there said: 

Congress is .forbidden to lay any tnx or duty on articles expol'ted 
from any Stu.te, and while that has been applied to .exports to a foreign 
country, it seems to me that it wns plainly jntended to apply to 'inter
state exportation as well. Congress is :forbidden to give preference by 
ruiy regulation of commerce or Tevenue to the ports of one State over 
those of another ; and duties, imposts, and excises mus.t be uniform 
throughout the United States. • 

"The citizens of each 'State hall be entitled to all the privileges and 
immunities of citizens in the everal States." This cla\lSe of the sec
ond section of Article IV was taken from the fom:th article of confed
eration, which prOYided that "the free inhabitants of each of these 
, tates * • • shall be entitled to all privileges .and immunities of 
free citizens in the several States; and the people of -ea.ch ·State shall 
ha>e free ingress and egress to and fl•oID any other State and shall 
enjoy therein all the privileges of ·traCle a:nCl commei·ce"; while other 
parts of the same .article were also br:ought forward in Article IV of 
the Constitution. 

Mr. Justice Miller, ·in -the Slaughterhouse cases (16 -Wall., 36, 75), 
sa:vs that there can be but little question that the .purpose of 'the -fourth 
article of the Confederation and of this :particular clause .of the Constitu
tion ".is the same ana that the privileges und immunities intended are 
the same 'in each." 

Thns it is seen that the right of pruisa.ge of .:p-e1'Rons and ·property 
from one State to another can not be prohibited by Congress. .But that 
does not challenge the Iegislati>e .P.ower of a sovereign .nation to exclude 
forcign ·persons or commodiU-es or place an embargo, perhaps not perma
nent, upon .foreign ships or .manufactures. 

r ·ha\e uot discussed the question n-s to i:he power of Con
gl'e-ss to IJrohibit the interstate Bhipment of liquors, ·because tlle 
proposed legislation does not go to >that extent. If the -power 
exists, the time 'f01· its ·exercise has not arrived, !for it is said 
by 'the Supreme Court in Scott -0. McDowell (165 -U. -S., ·91) 
that-

£0 long as the State legislation continues to recognize wines, beer, 
and spirituous liquors as articles of :lawful consumption a.nd commerce 
so long must continue the duty of the Federal courts to a:trord such use 
and commerce the same measure of -protection under the Constitution 
and laws of the United States as is given to other articles. 

I ha\e not discussed the Lottery case, because the proposed 
legislation is entirely diffeTent from -statute there 'Under con
sideration. 

To rclie-re · omsel -res of responsibility and criticism -we 
should not improperly ·dump con.stitutional -questions UJJOn our 
Supreme Court, to ha-re it nssume unnecessary responsibility 
and receive, .Perchance, criticism. To do this is not fail' or hon
orable and cnn not be justified, although the 1Ilembers of that 
court are not elected biennially or sexennially. 

If we should haxe u doubt as to the constitutionality of a bill, 
whether such doubt arises from u careful study of the question 
or whether it be superinduced by a consideration of the con.se
quences to us for our act, it is our duty to vote -against the bill. 
The i·ule of action for go\ernment of the Gongress Js 1unJike 
the rule obsened by the courts in determiriing the constitu
tionality of an act, for the comt resolves all doubts in favor 
of its Talidity, while the lawmaking botly must resolve all 
doubts as to Jts .constitutionality against the passage of the bill 
Tills doctrine is well stated by l\lr. Cooley in 'his work on Con
stitulional Law, ·se.cond edition, page 1.60, as follows: 

'Ihis com• e is •the opposite to that which is £equired of the le"'isla
ture in considering the question of passing a proposed law. Legis
lators have their authority measured by the Constitution; they are 

chosen to do •what it permits and nothing .more, and they take solemn 
oath to obey and support it. When they disregard its provisions. -they 
usurp -authority, abuse ·their trust, a.nd violate the promise they have 
confirmed by an oath. To pass an act when they are in doubt ·whether 
it does not violate the ·Constitution is to treat as of no force the most 
imperative obligations any person can assume. A business agent who 
would deal in i;hat manner with his principal's business would be 
treated as untrustworthy; n witness in corn·t who would treat his oath 
thus lightly and a:ffi.rID things concerning which he was in doubt would 
be h~ld a criminal Indeed, it is because the legislature has applied 
the Jutlgment of its IDembers to the question of its authority to pass 
the proposed lnw, ana has only passed it after being satisfied of the 
authority, that the judiciary waive their own doubts and give it -their 
support. 

The Congress should be governed by this rule. If we are not, 
then -we di-sregard a sane and ·safe rule. Com·ts resolve the 
dolibts in favor of "the -validity of an act; because they credit 
members of .tlle lawmaking branch of the Government with 
hRVing passed the act believing it to be valid. When the Can
gress has solemnly proclaimed its belief in the validity of an 
act the courts when in doubt ·will not allow their doubts to 
cause ·them to adjuage invalid an act ·when the Congress has 
declared it ·a ·valid act. 

If it becomes the rule of the Congress to resolve doubts in 
favor of 'the canstitutionality of an act and i:he courts resolve 
all doubts in favor of its validity, then we have the spectacle 
of an act being adjudged valid when both the Congress and the 
courts doubt its -validity. If such a rule is to prevail, what a 
humiliating and lamentable spectacle would be presented to the 
country and the world. 

If the Congress should pass an act .and add to it a clause 
expressing a doubt as to its constitutionality, :would the courts 
in passing upon the question of its constitutionality resolve 
doubts in favor of the -validity of the act? Certainly they, 
would not do -so, but on the contrary would announce the Tule 
that all doubts under the circumstances of the case should be 
resolved again.st the validity of ihe act. If th~y did not do that 
we would have an enforceable act when both the Congress and 
the courts ·dotibt its validity. 

It is important that we -should preserve the fundamental 
law of the land. It was made to -secure our lives, liberty, 
and property, and as a .guaranty of the same rights to those 
who .are to follow us. We Should preserve it, not ·violate it, 
.because perchance in some particular cru;e we would ham it 
otherwise than it is. If those who harn been honored with high 
public position, because -of their supposed ..knowledge, patriotism, 
and integrity disregard the Constitution, then how can those 
who have trusted and honored them be expected to maintllin 
their con.fidenc.e in their public servants or reverence for our 
institutions? Why not preserve and uphold our Constitution, 
which was said by an illustrious man to 1be the .greatest instru
ment ever stricken at one time from the brain of man? If it 
should be changed, let it -be .done in the manner J)"l'escribed ·by 
its terms; it is corrupt and hazardous to .do it -otherwise. In 
the f.arewell address, publicly read once each year in •this Cham
ber, of him who was "Fir-st in war, first in .Peace, and .first :in 
the hearts of his countrymen," it is said: 

1f h: 'the opinioI! of the people the distribution OI." modification of the 
constitutional p'Owers be in .any particular ·wrong, let it be c.ouec.ted ..by 
a.n amendment in a way which the Constitution designates. But let 
there be no chu:nge by usul."pation ; for, though this in one ·instance ma-y 
be the instrument of ·good, it is the customary weapon 'by which free 
governments are- destroyed. The preeedent ,must always .greatly ovel'
balance in permanent evil any partial or transient ben.efi.t which the 
use can at any time yield. 

If .there are tllo.se nere who believe that this .bill is unconsti
tutional or who doubt .its con.stitutionality, let them by their 
votes say they are willing to maintain the obligation ·which 
they took upon .assuming official position. Let them present io 
the present and future generatioru; a shining -example o~ courage 
anil devotion to duty. What greater achievement co.uld a public 
servant desire than to merit and ha\e placed upon the tnblet 
erected to his memory these words : 

He discharged every public duty conscientiously mid fearlessly. and 
in so doing enjoyed .his own self-respect and merited that of his 
countrymen. 

· .Did I take a selfish -view of this matter, I would want to 
s.ee this bill pass, for an early vindication of wy -position would 
surely come in the form of the judgment of the Supreme Court 
of the United States. .If ·the bill fails to pass, my ·vindication 
will be postponed until .a subsequent Congress :passes a bill 
similar io the · one ·Und-er con.sideration. 

Mr. POl\.IE.RENE. I desire to give notice that at the close 
-ot the morning business on 1\fonday I -will, with 1lle permission 
of the Senate, ·discUBs briefly Senate bill 4-043. 

l\fr. SUTHERLAND. .T wish to :give notice that 'at the con
clusion of the remarks .of the Senator from Ohio, of which he 
has just given notice, .I shall desire to address the Senaie upon 
the same measure. 
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Mr. KE...'i'YON. I call the attention "of the Senator from Utah 
to the fact that there are a number of Senators, I think, who 
desire to speak on this bill, and as the yote is to be taken be
tween 3 and G o'clock, it might be advisable if we could take 
up the bill at the close of the morning business on Monday. 

l\Ir. SUTHERLAND. I understand that that is the effect of 
the notice given by the Senator from Ohio and by myself. 

.Mr. KE1'TYON. The Senator from Ohio gave notice that he 
would speak at the close of the routine morning business? 

l\fr. PO~fERENE. I have just given that notice. 
CONNECTICUT RIYEB DAM. 

The Senute, as in Committee of the Whole, resumed the con
sideration of the bill (S. 8033) to authorize the Connecticut 
RiYer o. to relocate and construct a dam a.cross the Connecticut 
River, aboYe the village of Wiudsor Locks, in the State of Con
necticut. 

l\Ir. BURTON. Mr. President--
Mr. KE:NTOX I know there are a number of Sena tors who 

are desirous of being here when the Senator from Ohio speaks. 
I suggest the ab ence of a quorum. 

The PRESIDING OFFICER (Ur. DILLINGH.A:lI in the chair). 
The Senator from Iowa suggests the lack of a quorum. The 
Secretnry will call the roll. 

The Secretary called the roll, and the following Senators an
swered to their names: 
Ashurst Clarke, Ark. Kenyon Sheppard 
Bacon Curtis La Follette Simmons 
Bankhead Dillingham Lea Smith, Ariz. 
Bourne Dixon Lippitt Smith, Ga. 
Bradley Fletcher Lodge Smith, Mich; 
Brady Gallinger Mccumber Smith, S. C . . 
Brandegee Gardner l\fcLean Smoot 
Bristow Gore Martine, N. J. Stephenson 
Brown Gronna Myers Sutherland 
Bryan Hitchcock Nelson Swanson 
Burnham Jackson O'Gorm:m Thomas 
Burton Johnson, Me. Page Thornton 
Catron Johnston, A.la. Percy Tillman 
Clapp Jones Perkins Townsend 
Clark, Wyo. Kavanaugh Pomerene Webb 

Mr. THORNTON. I should like to announce the necessary 
absence of my colleague [Mr. FosTEB] from the Chamber on 
account of illness in hi family and that he is paired with the 
junior Senator from Wyoming [l\Ir. WARREN]. I ask that this 
announcement may stand for the day. 

1\Ir. S.MOOT. I wish to announce the unarnidable ubsence 
of the Senator from New York [Mr. RooT]. He has a general 
pair with the Senator from Indiana [l\Ir. SHIVELY]. 

I was also requested to announce the necessary absence of 
the Senator from Wyoming [l\Ir. WARREN] and the Senator 
from U.hode Island [l\Ir. "WETMORE], as they are on Appropria
tions Committee work. 

Mr. HITCHCOCK. I desire to announce the absence on 
public business of the junior Senator from Indiana [l\Ir. KERN]. 

Tlle PRESIDING OFFICER. On the call of the roll 60 
Senators haye answered to their names and a quorum is present. 
The Senator from Ohio will proceed. 

1\Ir. BURTON. Mr. President, at the close of my remarks 
on Wednesday I was about to quote from two deciSions of the 
United States Supreme Court relating to the use of surplus 
water. Those decisions sustain the contention that the right 
exists to appropriate and dispose of surplus 'rr'ater power in 
case an improyement has been made for the promotion of na-vi
gation. These two leading cases arose from circumstances re
lating to an improyement in the Fox River in the State of 
Wisconsin. The first is reported in One hundred and forty-sec
ond United States, page 254. The other, arising under some
what different circumstances but relating to the same impro"Ve
ment, is reported in One hundred and seventy-second United 
States, page 68. 

I especially desire while reading from these cases that there 
may be no interruption. The cases speak for themselves, and the 
material included in them covers almost eyery phase of this 
subject , and will make it, I think, much clearer to the Senate 
than could be derived from any interlocutory discussion. 

In the year 1846, in which the State of Wisconsin was ad
mitted to the Union, Congre s granted certain lands to the State 
for the purpose of improving the navigation of the Fox and 
Wisconsin Rivers. The legislature, by an act approved in 1848, 
accepted the grant, and by a subsequent act (p. 256), entitled 
"An act to pro...-ide for the improvement of the Fox and Wiscon
sin RiYers, and connect the same by a canal," created a board 
of public works to superintend the construction of the improve
ment. It was provided by this act that the water power cre
ated by the erection of a dam should belong to the State, sub
ject to the future action of the legislature. The board was lim
ited in their expenditures to the proceeds of the sale of the land 

granted by Congress. A contract was made soon after with 
prirnte parties for the irnproyement. 

In the year 1853 the State, finding it embarra ing to proceed 
with the improvement, creuted a corporation, known as the 
Fox & Wi cousin Improvement Co., the object of which was to 
relieYe the State from indebtedness and at the ame time to se
cure the prosecution of the work. A conh·act wa made with 
this company, under which all the dams, locks, water power, 
and so forth, were vested in it. 

The company built a dam and provided for the utilization of 
the water P9Wer, and, in the belief that it owned the hydraulic 
power, bought lands adjacent to the canal for the purpose of 
rendering the power available. This company met with embar
rassment, and under the foreclosure of a mortga <Ye its property 
was sold. ill the meantime, the Federal Go...-erument was re
quested to take over the improvement. Action was taken look
ing to that end about the year 1870. A few years later the Fed
eral Governinent again assumed control and built another dam 
distinct from the first, which was completed in the year 187G. 
In the meantime the Green Bay & Mississippi Canal Co. had 
been incorporated and became ...-ested under the foreclosure 
with all rights in the water power. A conYeyance was made 
by this company to the Government of the United States in 
which it resened the water power. 

I am thoroughly aware, l\Ir. President, that the argument will 
be made that this creates an exceptional situation; that the 
Stute could grant rights to this Green Bay & Mississippi 
Canal Co. under which it could utilize water power; and that 
cthose iights are the basis of its contention in the litigation 
which occurred. A careful examination of the decision utterly 

~=~r~;:~e:e1:tinci~~~~;l~~!~':~"~~~m:~ ~~o ~~~1i~s:::~~g~~ 
to use this surplus power, thnt the State could not make expendi
tures or appropl'iations for the dernlopment of water power. 

Throughout the whole opinion the reasoning of the comt is 
ba ed upon general principles relating to the right of the 
agency or State which controls the navigation to utilize the 
surplus water power. Again, the decision in One hundred and 
seYenty-second United States is based upon circumstances 
under which tlle GoYernment had taken control of the improve
ment, had changed the locality of tlle dam, a.ncl was pro'"'ecuting 
the work itself. 

In the meantime a rivul company, known as the Kaukauna 
Power Co., gained possession of the tnree lots abutting upon 
this improYement alongside the pond which had been created by 
the dam and extending below the dam. It sought to construct 
a diYersion canal through its lands. The Green Bay Co. ap
plied to the court in Wisconsin for an injunction preYenting 
the power company from interfering with its right to enjoy 
the surplus water. · 

The circuit court , the lower court in the State of Wisconsin 
dismissed the petition, but the plaintiffs appealed to the Su: 
preme Court of Wisconsin, in which forum the jud<Yment below 
wa reversed. An injunction was granted against the Kaukauna 
Co., the one owning the abutting lots, und it was held that the 
right to utilize the power belonged to the Green Bay Co. From 
that decision an appeal wns taken to the Supreme ourt of the 
United States. 

I wish to read, .Mr. President, briefly from the argument of 
the counsel for the plaintiffs in error, tho'Se who opposed the 
claim that the surplus power belonged to the one who had the 
navigation. Their contention wns · o-rerruled by the Supreme 
Court of the United States. . 

The plaintiffs in error admit that it was of vital interest to the 
State and to those intrusted with the preservation and maintenance 
of the improvement that they should have the enti.re control of the 
dam, embankments, canals, and all appliances necessary for the pur
poses of navigation, as well as of the waters necessary for navigation 
in the pond created by the dam. But they deny that the absolute con
trol of such water involves the ownership or the right to the use of 
the surplus over and above what is necessary for the purposes of 
navigation. They deny that the surplus water power is either neces
sary or convenient for the purposes of navigation. 

I am quoting from page 265, and I quote from this to show 
what the contention was which was overruled. The Supreme 
Court by Mr. Justice Brown says on page 271-I read this to 
give the facts relied upon: 

After the building of said new dam by the United States, as afore
said, it, the said United States, constructed and extended the said 
embankment along the southerly shore of said Fox ltiver, on said 
lot 5 from the said old dam downstream to, and joined and termi
nated the same upon, its said new dam, as the same is now in use; 
and these defendants state, upon information and belief, that neither 
the United States or any other party ever by purcba e, condemnation, 
dedication, or in any other way acquired of or from the owner of said 
lot 5 the right to so construct or abut said new dflJll npou said lot 
5, or to so lengthen or construct saiU new part of said cmlmnkment 
thereupon, etc. 
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I read, llowe•er. especially from pages 272 and ~U. This 

goes into the subject so thoroughly that I will read these pag~s 
at length: 

The case of the plaintiff canal company depends primarily, as . tated 
above, upon the legality of the legislative act of 1848, whereby tbe 
State a ssumed to reserve to itself any water power which should be 
created by the erection of the dam aero the river at this point. No 
question ii:! made of the power of the State to construct or authorize 
the construction of tb i. iroprnvement and to devote to it the proceeds 
of the land grant of the nited States. The improvement of the navi
gation of a river is a publi c purpose. and the sequestration o~· appropria
tion of land or other property, therefore. for such purpo e is doubtless 
a proper exercise of the authority of t~e . State under its powe~ ?f 
eminent domain. • Upon the othet· hand, it 1s probably true that it LS 
beyond the competency of the State to appropriate to itself the prop
erty of individuals for the sole purpose of creating a water power to be 
leased for manufacturing purpose . This would be a case of taking the . 
property of one man for the benefit of another, which is not a consti
tutional exercise of the right of eminent domain. But if, in the erection 
of a public dam for a r •cognized public purpo e. there is nece sru·ily 
produced a ·urplus of water which may properly be u:-; ·d for manufa.c
tnring purpose t here i no sound reason why the State may not ret~m 
to itself the powe1· of controlling or disposing of such wat~r as an, in
cident of its right to make such improvement. Indeed, it m1p:ht become 
very necessary to retain the disposition of it in its own bands in oi:der 
to preserve at all time a sufficient supply for the purposes of na-y1ga
tion. If the riparian owner were allowed to tap the pon~ at differ
ent places and draw otI the water for their own use, senou conse
quence. might arise not only in connection with the public demand for 
the purposes of navigation, but between the riparian owners them
sel ves as to . the proper proportion each was entitled to draw-contro
versies which could only be avoided by the State reserving to it. elf the 
immediate supervision of the entire suppl7. As. th~re is n? need of !he 
surplus running to w:1ste, there was nothrng obJectionable m pc1·.mittmg 
the State to let out the use of it to private parties and tbus re1mbur e 
itself for the expenses of the improvement. 

The value of thi water power created by the dam was much greater 
than that of the river in its unimproved state. in the hands of the 
riparian proprietors who had not the mean to make it available. 
'L'he ·e proprietors lost nothing that was useful to them, except tbe 
technical right to ha ve tbe water fiow as it bad been accustomed and 
the possibility of thei1· lleing able sometime to improve it. If the State 
could condemn this use of the water with the other property of the 
riparian owner it mi_ght rai e a revenue from it sufficient to complete 
the work which might otherwise fail. There was every rea . on why a 
water power thn created ~hould belong to the public ratI?er than to tJ;ie 
riparian owner·. Indeed. it . eems to have been the practice, not only m 
New York, but in Ohio, in Wisconsin. and perhaps in other States in 
authorizing the erection of dams for the purpose of navigation or other 
public improvement. to rcserYe the surplus of water thereby created 
to be leased to private partie under the authority of the State; and 
where the sm·plus thus created was a mere incident to securing an 
adequate amount of water for the public improvement, such legisla
tion. it is believed, has been uniformly sustained. Thus, in Cooper v . 
Williams ( 4 Ohio, 2Jo) . the law authorizing the construction of the 
l\liami Canal, from Da yton to Cincinnati, empowered the canal com
missioner to dispose of the urplus water power of the feeder for the 
benefit of the 'tate, and their action in so disposing of the water was 
justified. The ruling wa. r epeated in the same ca e, Fifth Ohio, 391. 

I think it is mrneces. ::rry for me to read these other cases, but I 
may remark incidentally that this is similar to a power that is 
exercised by numerous conn ties in the Yarious States. They build 
courthouses. In their construction there is an amount of extra 
space. That extra space is leased to lawyers for a compensa
tion, just as a pri•ate owner "ould lea e his property. It ha 
been held by the courts and •ery properly no doubt, that "hen 
the general public use fails, the incidental use fails with it.i 
For instance, in the State of ~lassachusetts there is a decision 
by Chief Justice Shaw to the effect that, although in the build
ing of a market house it is perfectly proper to construct an audi
torium in the upper portion, which may be leased and a revenue 
derived from it, yet if tile use for a market house fails or is 
abandoned the right to lease the incidental portion a1so fails 
with it. 

Again, on page 273, the court says: 
'The true dis tinction seems to be between cases where the dam is 

erected for the expres or a pparent purpose of obtaining a water power 
to lease to private individuals, or where in building a dam for a public 
improvement a wholly unnecessary exce s of water is created, and cases 
where the mplus is a mere incident to the public improvement and a 
reasonable provision for ecuring an adequate supply of water at all 
times for such improvement. 

Then, further , on page 276, it is said: 
So long a s the dam .was erected for the bona fide purpose of furnish

ing an adequate supply of water for the canal, and was not a colorable 
device for creating a wate1· power , the agents of the State are entitled 
to great latitude of discretion in regard to the height of the dam and 
tbe head of water to be crea ted, and while the surplus in this case may 
be unneces arily large there does not seem to have been any bad faith or 
abuse of discretion on the part of these charged with the construction 
of the improvement. Courts should not scan too jealously their conduct 
in this connection if there be no reason to doubt that they were ani
mated olely by a des ire to promote the public interests, nor can they 
undertake to measure with nicety the exact amount of water required 
for the purposes of the public improvement. Under the circumstances 
of this case we think it within the power of the State to retain 'vithin 
its immediate control Ruch urplus as might incidentally be created by 
tl1e erection of the dam. 

Again, on i1age 281, I fiud the following: 
The dam was built fot• a public purpo e, and tbe act provided that 

If, in its construction, any water power was incidentally created it 
Rhould belong to the State, and might b~ sold or leased in order that 

XLIX--170 

the proceeds of such sale or lease might as ist in defraying the ex
penses of the improvement. A ruling which would allow a single 
1·ipnrian owner upon the pond created by this dam to take to himself 
one-half of the urplus water without having contributed anything 
toward the creation of such surplus or to · the public improvement, 
would Ravor strongly of an appropriation of public property for private 
ui::e. If any such water power were incidentally created by the erection 
of a dam it was obviously intended that it should belong to the public 
and be used for their benefit, and not for the emolument of a private 
riparian proprietor. 

I read also from •olnme 172. The case begins on puge G . 
It will be noticed that in the earlier decision the word "State" 
is very generally used, while in the later the term "Unite(} 
States" is very generally emplo3:ed. The first seems to i·elate 
more to State ownership and control during the continuance of 
that control, and the other decision to the changed conditious 
created "hen the United States took oyer the impro•ements. 
I read from the bottom of page G : _ 
~hether the wat~r power, incidentally created by the erection and 

mamtenance of the d&m and canal for the purpose of navigation in 
Fox River, is subject to control and appropriation by the United States, 
owning and operating those public works, or by the State of Wisconsin, 
"ilhin whose limits Fox River lies, is the decisive que tion in this case. 

Upon the undisputed facts contained in the r ecord, we think it 
clear tbat the canal company-

Tha t "as a ca e where the lessee leased from the Government 
of the United State·-

We think it is clear that the canal company is possessed of whate'l""rr 
rights to the use of this incidental water power that could be validly 
granted by the nited States. 

It goes on to say that the Fox Iliver is a navigable stream, 
and quotes a familiar decision in the case of The Montello, 
Twentieth Wallace, and states that the Supreme Court reverseu 
the decision of the lower court, finding thi'3 was not a nangable 
stream and held that the Fox River is a stream of a national 
character, and that steamboats na Yiga ting its '\Ya ters are subject 
to governmental regulation. 

I also wish to read from this decision, on pages 80, 81, arnl 
82, beginning on page 0 : 

'£he sul1stantial meaning of the transaction was-
And I "ish to call especial attention to this part of it, be

cause of its bearing upon the question of ,yhether this was a 
prhilege deri•ed from the United States. 

The substantial meaning of the transaction was that the United 
States granted to the canal company the right to continue in the pos
sP.ns ion and enjoyment of the water powers and the Jots appurtenant 
thereto. subject to the rights and control of the United States as own
ing and operating the public works. 

A little later it is stated: 
The method by which this arrangement was effected, namely, by a 

r eservation in the deed, was an apt one and quite as efficacious as if 
the entire property had been conveyed to the United State by one deed 
and the resened properties had been reconveyed to the canal company 
by another. 

That is; it is the same as if the United States had possessed 
it all and then conyeyed the water power to the Green Bay & 
Mississippi Canal Co. To continue: 

So far therefore as the water powers and appurtenant lots are 
regarded as property, it is plain. that the title of the canal company 
thereto can not be controverted, and we think it is equally plain that 
the mode and extent of the use and enjoyment of such property by the 
canal company fall within the sole control of the nited States. At 
what points in the dam and canal the water for power may be with
drawn and the quantity which can be treated as surplus with due l·egud 
to navigation must be determined by the authority which owns and 
controls that navigation. 

Not the State of Wisconsin, but "tile authority which owns 
and controls that navigation," "hich "as in this case the Gm-
ernment of the United States. 

Mr. O'GORMAN. l\Ir. President--
Mr. BURTON. I should prefer to proceed. This is all con

nected. I will be glad to yield to the Senator from New York 
later. 

l\lr. O'GORi\IAN. If the Senator "ill pardon a question at 
that point, do I understand the Senator from Ohio to claim 
that the United States owns the navigation under the commerce 
clause of the Constitution? 

Mr. BURTON. Of course whether it owns or does not o"n it 
has little bearing on this subject. It has that conh·ol which is 
the incident of trustee hip, and you may almost say of o"ner
ship. 

Which owns and controls that navigation
Is the language of the decision. 
What use is there here of talking about ownership? Who 

is in control of the navigation? Who owns the navigation if it 
has any ·owner? The United States of America under its para
mount power. 

In such matters there can be no divided empire. 
That is, you can not-put the control of the navigation in one 

hand and put the control of the water power th()re generated 
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in another. Y-ou must keep them together. That is the sound- 603 f~I will not take the time to read any extensh·e portions ot 
expression not only of Jaw but of fundamental pollcy and-,. I . the opinion--
might add, of good" business as well. From page 81 1 quote Mr. BURTON. What is the point in it? 
this: Mr. FLETCHER. I will only read one or· two of the head-

Several cases are. cited in the briefs for the defendants in error, notes. The court says-: 
wherein it has been· decided by State supreme courts of Wgh authority . 6. For th_e purpose of aiding navigation or commerce, or of encourag
that whatever remains of the stream, beyond what is wanted for the mg new industrie and the de'\l'elopment of natural or artificial re
public improvement-;- and which continues to flow over the dam and som·ces in the interest of all the people, the State may grant reasonable 
down the original channel of the river, belongs to riparlan owners and limited . rights and J?rivileges to individuals in the u c of lands' 
upon the stream in the same manner as if the State dam had not been under navigable waters m. the State, but such privileges should not 
erected. unreasonably impair the rights of the whole- people of the State in the 

The court goes. on to say : use of the waters or the lands thereunder for the purpo es implied by, 
Our ex.amination of the cases so· cited· bas not enabled· us to per~ law, nor relieve the State of the control and regulation of the uses 

ceive that they are applicable to the present subject. In none of th.em aff'.o.rded by the lands and the water thereon. 
have we found tlfat, by the State legislation, was there a fund created Another headnote says : 
out of the use of the surplus water to be expended in the completion • 4. The State can not abdicate general control over the lands under: 
and maintenance of the public improvement. · ~ nn.vigable waters within the State, since such abdication would be· 

That brushes aside all these cases· as.- not analogous either to _ inconsi tent with the implied legal duty of the State to preserve and 
the one under consideration or to the proposed project which < control such lands. and the waters thereon and the use of them for the 
we now· have before us. . public good. 

As we have seen, the entire legi Iation, State and Federal, ill the Ant)ther headnote is to the same effect. 
pre ent instance has had in view the dedication ~f. the water powe~ Mr. BURTON. f take. it that is good law, but it seems to 
incidentally created by the dams and canal to raismg a fund to aid refer, however, to a nonnavign.ble stream. l 
in the erection, completion, and maintenance of the public works- Mr. FLETCHER. No; it refers·· to lands under navigable· 

Just exactly this- case- , waters, the Iand_s--- ~ . 1 
and. as w~ have further seen, provision was made in the Federal act of' Mr. BURTON. I have already discussed that at considerable 
~~5 c~~rfbeafJ:.:1'tainment and payment of damages, in. respect to which length. Does. th.e Senator contend that· the St:;1te of,Floi-Ida ha~i 

Arrangement is made here for the a certuinment and payment any such rights in the bed of a. stream that it could authqrlze ~ 
of damag:es. That responsibility is imposed upon the Connecti- the construction of a building or a factory by a .... private · inai-

tidual there-? -~ : 1 
cut River Co. They are compelled to: secure the riparian rights. Mr. FLETCHER. So long as it did not interfere with tlie 
In the la t paragraph the court says: general use of the water for navigat!op. purposes and for such" 

Our conclusion, then, is that, as by· the judgment of the Supr-eme th bli •t lf h · - -
Court of · Wisconsin there was drawn into question the validity of an- purposes as e PU c 1 se ad an interest in. ... ~ .t f 
authority exercised under the United States- Mr. BURTON. Does tl1e Senator from Florida maintain that, 

Let those who say this was an authority exercised by the. as against the United States Government, the state. could with- l 
State of Wisconsin bear in mind that the court in the very; last ho~d a porti~n of. the bed of a stream from occupancy; say, for 
paragraph gives U!:'\ the reason for taking jurisdiction of. the case, · bu.ildmg a pier or· a bridge or anything- of that kind 1 
namely, that- Mr. FliETCHER. I claim that the State itself owns the land 

Our conclusion, then, i that, as by the judgment of the Supreme · under the na-viga.ble waters and the lands up to and including1 
Court of Wi con-sin there was dra.wn into q\lestion th~ validity of an _low and high water, and that the State""not only owns the lanct4 
authority exercised under the United States, to wit, the granting or- the but that it also own.s the right to the use of the waters so long ' 
sald water powers and easement, and- the decision was against the ·as it does: not int fe 'th th 1 f i ti 1 
validity of such authority, thereby dcprivin·g the plaintiff in error of' - er re WI e genera use or naV' gU on 
property withoue due proc ss of law, the judglllent· of that court must purpo es. 
be, and is hereby, I""eversed. l\fr. BURTOiir. What is meant by " the general use"? 

1 ' This case was again before the court on an applieation for a 1ilr. FLETCIIER. The public have a right, of course, to the 
rehearing, and the Supreme Court again said, in \olume 113, 

1 
navigable waters; that they shall remai~ navigable, and that 

page 190: they shall be unobstructed for navigation purposes-; but, beyond 
. While the courts of the State may legitlinately take c<>gtflzance. of that,. it seems to me that the General Government has no power 
controversle · between the riparian owners. concerping the use. and or control. l wip read Oil- that point the-fifth headnote of this 
apportionment of the waters· flowing in the rron-nn.'11gable parts of_ the decision. It is as follows: 
stream, they can not interfere by mand&to1·y injunction or otherwise.-
with the control of the surplus water power incidentally created by the. 5.. The rights Qf the people of the State in the navigable water and 
dam and canal now owned and- operated- by the United States. the lands thereunder, including th~ shores or spaces between.. ordinary . 

high and low water markS, a.re designed for the public welfare, and the 
At any rnte, the works are owned bY' the United ~tates-; , State. may regulate. such rights and the uses of the waters and the. lands 

whether the water was owned or not is· utterly immaterial, be.- 1 there.under for the benefit of the whole people. of the State as circum
cause the absolute control belongs to the United States·. • n~n~~:mfs~~. demand subject, of. course, to the powers of Congress in 

Next, l\fr. President, r want to lay- down the proposition that l\f BU 
tha.t which the Government may do directly it may do· indir~tly r. RTON. Subject to the power of CTongress, of course. 
in such a case as this. r do not think' I nee"d go b·enond a Single I have. discussed at considerable. length the question. of what 

" was the right of the Stnte in the bed of a stream. It is not" 
quotation from the U-nited States Supreme Court Reports. really of any importance in this· particular 6:i:"~e becau 2, as long 
found in volume 127, at page 1. This was in re!eren~ to tlie ago as 1824, the State of Connecticut granted to this Connecticut 
building, I believe, of the Pacific Raill•oad·: River Co. the right to improve that stream for the purpose 

Congress has authority in the exercise of its power to re,,,"1.llate com- .nf navigation. I also called attention to the. fact that a court 
mer·co among- the several States to construct, or authorize individuals Y 

or corporations to construct, railroads across the. Stn.tcs. and. '.Vei:r1tories in the State o( Connecticut itself had held that. wl;lere, unaer the 
of the United States. authority of j.he Secretary of War and the Chief of Engineers, 

That is, the Government of the Umted States may go into a new channel was dug along the shore which interfered With 
the Connecticut River and make this improvement directly, or the enjoyment of oyster heds--which, of course, are substantive 
it may authorize a cornoratlon or individual to carry out tlre. property-the owners of the oyster beds were not entitled to\ 
same great purpose, namely, the promotion of navigation. compenSa.tion. 

l\lr. FLETCHER. l\fr. President~-· I think I can clear this situation as to the right of a State 
The PRESIDING OFFICER. Does the Senator- from Ohi.o. as opposed to that of the. United States by reading a entence 

yield. to the Senator. from Florida? o.i· two fi:om the syllabus of an opinion in Stockton, AttorneY. 
l\fr. FLETOHER. Just at that point, before pr.oceedin:g with . General of New .Tersey, against The Baltimore & New York Ilail-

a different phase of his argument-- road, Co. and- others. . It was decided as a ch·cuit-court case in 
Mr. BURTON. I yield to the Senator. -New Jersey- in 1887. The decision was rendered by Ju ~tice 
l\fr. FLETCHER Do I understand that this riYer is navi- Bradley, of the Supreme Court. It is h·ue the case was never 

gable throughout its length? _ i taken. to the Supreme Court, but in the case of Luxton against 
l\fr. BURTON. The Sena.tors from Vermont can tell better North River Bridge Co., in One hundred and fifty-third United 

than I. I fancy it is not navigable up- in ermont; but, in an- , ~tates, .the Su],Jreme Court.refers to Judge Bradley's opinion with 
swer to the question of the Senator from Florida, it is sufficient' -approvat This is the case to which I have already referred 
to say that it is -navigable both above and below the location-of briefly. The· State of New Jersey had passed a law forbidding· 
the proposed dam. r gave the-figures ·in my remarks on Wednes- ~ ti1e-bnilding of any brid~e between New Jersey and Staten Island. 
day. The State of New Jersey had all the rights of the-· old English 

Mr. FLETCHER. Now, if the Senator will allow me, r should ' 'sovereigns in the bed of the stream-the ground un(ler the wa
like to call his attention to a decision- of: the Supreme Court of ter-the same as in the. Florida case. Congi'ess granted the 
Florida- with which he might. wn.nt to deal in this discnssion.. right to build a bridge across the water · between New Jersey 
Our supreme court, in .the case of State- v.. Gebrlng (56 Fla., and Staten Island, and an attempt was- made to enjoin the-
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bridge company on the ground that the State of New Jer·sey 
had passed a statute forbidding the building of any bridge 
there, and also because in the location of the bridge piers the 
foundations would be placed under water upon this land which 
belonged to the State of New Jersey. Justice Bradley dec-ided 
against both contentious; and this is the syUabus as regards 
the right to build the bridge : 
· The power of Congress in this respect-

Tha t is, to authorize the building of bridges in such cases-
1.Jeing supreme, and the a ct in plain terms granting authority -to build 
the bridge, the privilege is not promissory in its character, and may bH 
exercised without the con ent or concurrence of the State in 'vhich the 
structure is authorized by the act to be placed. 

A.gain, as regards the land under water: 
The shore and lands under water in the navigable streams and waters 

of New Jersey, which. pr·ior to the Revolution-, belonged to the King of 
Great Britain. as pa rt of the jura l·egalia of the crown, passed to the 
State at the close of that war- . 

:Now, here is the principle--
but the Sta te succeeded to them as trnstee of the people at large, and, 
the right of the Stat e therein not being such property as is susceptible 
of pecuniary com pensation. it is not ·• pl'ivate property," within the 
meaning of the Constitution of the nited States, amendment 5, pro
viding that private property shall not be taken for public use without 
just compensation. 

I should hesitate a long while to agree to the contention that 
the State has a fee-simple title in those States in which the bed 
of stream is said to belong to the State. There may be some 
such a rule as that under the Spanish law, but certainly not 
under the common law. This is perhaps something of a digres
sion, :Mr. President, but it is of interest in the discussion of 
this subject. Clearly no such rule would afford any objection 
here, becau e the bed of the stream has been acquired by the 
company which seeks the franchise. 

.Another general basis for these pro\isions is the right of the 
Government, or the power that grants any privilege, to impose 
re:=tsonable conditions. -In arguing in support of that doctrine 
some haye sought to justify pro\isions which are hqrsh and so 
repugnant to the established rules of right between man and 
man as to make them offensi\e. But there can be no question 
but that, in the granting of such priV"ileges as this, reasonable 
conditions may be imposed. For instance, when the United 
States authorizes a company to build a bridge across a stream 
it has reserved the right to control the charges for its use. The 
strongest case on that subject is one in the Federal Reporter, 
where the priv-ilege was granted both by the Dominion of Can
ada or the Prov-ince of Ontario--it is immaterial which-nnd by 
the State of New York to bnild the International Bridge across 
the Niagara Iliver. 

Under the privilege granted by the Governments involved the 
bridge company seemed to ha rn the broadest rights to regulate 
charges. The Go...-ernment of the United States, through its 
courts, asserted . the right to control those prices, though the 
company had the full 11l'iYilege from both the Province of On
tario and the State of New York, the court stating that the 
bridge could not have been built there 'vithout the consent of 
the United States, even though it only controlled the water in 
common with Canada, and hence it was authorized to impose 
conditions. In the building of bridges the condition has often 
been imposed that troops and munitions of war of the United 
States may cross free. It is frequently conditioned that other 
railway companies may cross the bridge on terms to be equi
tably adjusted. 

Of course, I should say that where the condition is imposed 
that other railroads mny cross the proposed bridge, a further 
object is to prernnt a multiplicity of bridges. But this all 
arises from the power of the GoV"ernment when granting a 
priYilege to impose reasonable conditions for the public welfare. 

Two cases are quoted in su11port of this doctrine, which, while 
they apply, I would not altogether rely upon in support of the 
right to impose conditions. In the State of Wisconsin a cer
tain insurance company was doing business. It had numerous 
agencies and had expended a considerable amount of monev 
for establishing its business there. The State passed a la'v 
to the effect that no foreign insurance company doing business 
within its borders should remoYe a case to the United States 
court. 

The company was sued in the State court, and sought to re
move the case to the United States court. .Although it is not 
a substantial or essential part of the case as I recall it, the 
suit was prosecuted to judgment in the State court, and then 
was appealed to the United States Supreme Court. In any 
event, the Supreme Court of the United States sustained the 
right of the insurance company, notwithstanding it had ac
cepted the condition that it would not remove its case to th e 
United States court, fo resort to the Federal tribunal , and 

based its decision on the gi·ound that no man can barter away 
hi~ constitutional rights; that in case there is a difference of 
residence every man has the right to resort to the United 
States court, and that even if he signs an agreement to the 
effect that he will not avail himself of the privilege, he does 
not disable himself from doing so. 

Ir. BR.A1'"TIEGEE. That is on the gtound of public , policy. 
l\lr. BURTOX Yes. There was another development in the 

controversy, however. The State thereupon peremptorily re
voked the right of the company to do business in the State of 
'Yiscon~in. The Supreme Court of the United States, upon con
sideration of the case, sustained the right of the State of Wis
consin to re...-oke the license of the company to do business not
withstanding the company had simply availed itself of a privi
lege of which the court asserted it could not dilest itself. 
That case is reportecl in Ninety-fourth United States. On re
consideration of the same guestion in Two hundred and second 
United States, in a similar case, the case of Insurance Company 

. a~ainst. Prewitt, the Supreme Court recently held, two judges 
d1ssentmg, that where a rule was laid down that if a nonresi
dent insurance company removed its case to the United States 
courts its license should be reYOked it coultl resort to the 
United States court, but the State c~uld howe...-er revoke its 
license. · ' ' 

There are numerous cases on this subject, and I think it will 
be admitted as a principle of elementary law that when a cor
poration o~ an individual takes ad...-antage of a privilege granted 
rn a franchise and obtains a benefit therefrom it is estopped from 
refusing to comply with the conditions impo ed. .Another ca e 
.on this subject is one in which a large claim of the State of 
Maryland against the United States wa. in question. .An attor
ney or attorneys were employed· to pro ecute that claim. Con,. 
gress passed an act appropriating $375,000, I believe, for the 
payment of the claim, but imposed as a condition of its payment 
that no part of it should be paid to any attorney. What the ob
ject _was it ·is unnecessary to state. Very likely it was intended 
to discourage the prosecution of claims against the Go1ernment, 
but that condition was contained in the appro11riation. It went 
to the Supreme Court of the United States eventual1y, and was 
decided in the case of Waile v. Smith (•lUG U. S., p. 271), in 
an opinion rendered by Mr. Justice White before he was ap
pointed Chief Justice, in which it was held that the money bav
mg been accepted under an act that imposed that condition no 
one could collect any attorney's fees from the amount that was 
to be paid. 

In this connection, Senators, I want to call attention a little 
further to what I have already said in regard to reports of 
committees in this body. I made the statement that a bill re
lating to the Black Warrior Ri1er contained a provision that 
comIJensation was to be paid to the United States. That was 
in contradiction of the statement in the minority report. Tlle 
minority report very boldly contradicted the statement of · the 
majority report. This is the quotation: 

A majority of the committee in their report say : 
"It appears to be a settled question that the F ederal Government 

may impose a charge for the use of the surplus water not needed for 
navigation." 

We, the minorify,_ deny th~t this question has been settled, and we 
challenge the maJor1ty to pomt to a single law on the statute lJOoks 
o~· to a report of a single comJ?litlee in Congre, , or to a single dcci: 
s1on of the Supreme Court whlch tends to establish theil" contention. 

I think I cited a sufficient number of instances the other day, 
but I want to refer to this special case, because it is in the 
State of .Alabama, and the statement which I made on Wednes
day was denied by the Senator from .Alabama. I could ham 
made the statement e1en stronger than I did. The \ery bill 
as introduced by l\lr . . JOHNSTON of Alabama, Senate bill 943; 
April 13, 1911, contained, on_ page 4, these conditions: 

Proi·ided, That the company- · 

The company was the Birmingham Water, Light & Power 
Co. They sought the privilege of using the surplus power-

Pro1:·idecl, That the company shall furni sh, free of charge to the 
Government, at Locks 16 and 17, all power necessary for the operation 
of said locks, gates, and valves, and for the lighting of the Govern
ment stations and houses situated at said locks. And the said contract 
shall further provide for the payment by the company to the Govern
ment of an annual rental for its use of tbe water power at · Dams and 
Locks 16 and 17 at the rate of $1 per annum per horsepower realized 
and developed from the water wheels delivering a minimum of not 
less than 80 per cent of the theoretical horsepower from the natural 
flowage of the river. 

Mr. BANKHEAD. 1\lr. President- -
The PRESIDING OI!'FICER. Does tlie Senator from Ohio 

yield to the Senator from Alabama? 
. l\lr. BURTON. Yes. 

Mr. BA1''KHE.AD. I should like to ask the Senator from 
Ohio if be tJ:iinks the Connecticut RiYer <lam bil1, whicll we are 
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now cons-idering, is= at all rmrnllel to the cas-e of thEr Black 
'Varrior River dam bill?· 

l\fr. BURTON. It is in the matter- of" imposing a charge. 
Mr. BANKHEAD. N-0. 
l\Ir. BURTON. Quite decidedly. 
Mr. BANKHEAD. · 1\lr. President, the Government ot the 

United States is building the lock and dam at Lock 17, on. the 
Black Warrior River:. It is the riparian owner. It owns all 
the property in connection. with it. In this case there are pri
Tate owner . 

Mr. BURTON. In which case-the case of the Connecticut 
River? 

Mr. BA1'1'KHEAD. The case of the Connecticut Ri,er. Pri
vate owners own the property. Private owner are building 
tlie drun. What the minority of the committee intended in this 
a rtion was· th.Rt no report, no bill, no law, no decision of the 
· upreme Com:t had: ever recognized the right or the policy of 
impo ing this tux-because it is n tax, and nothing more than 
a tax-upon a cot"poration situated as thls corporation is in 
Connecticut, where they are the owneTs of the property, where 
they undertake to con truct all the works in connection there
with. Tllat is whut the minority of the committee intended 
when it said that no rel)ort, no law, no decision of the Supreme 
Court had authorized any such contention; and we maintain 
that propo ition to this- moment. There is no comparison or 
parallel between the ca es the Senator from Ohio has cited and 
thi ca e of the Connecticut River dam. They are not in the 
same cla at all. 

Mr. BURTON. In the fu'st place. Mr. President, I have 
quoted. and there will be inserted in my remarks-

Mr. BANKHEAD. Excuse me one minute further. I hap
pened to be away from the Senate when this bill ·ntroduced 
by my colleague was pa sed, and I had o-rnrlooked it. It bad 
entirely escaped my notice. The Senator from Ohfo was. correct 
in stating the provisions of that bill. I overlooked it, and to 
that extent we were in error in the statement in the minority 
report. But, Mr. President, all that provision of the bill 
authorizing the toll Oi' levying a tax was stricken out of the 
bill here in the Senate. 

l\Ir. BURTOX Oh, the Senator from Alabama is again in 
en·or in re:mrd to that. 

Mr. BANKHEAD. I mean when the conference report came 
in; that is when it wns stricken out. 

l\1r. BURTO_ ~. When the conference report came in thes-e 
provi ion for compensation and, in fa.ct, all of them had been 
so modified in the House; the.Y had so piled Ossa on Pelion that 
the parties felt they could not accept it, and the whole idea of 
leasing it to a prh·ate party at all was abandoned. They were 
not sati fied in the House with the mere resen-ation of compen
sation. They wanted a number of other things. 

1\fr. B.A.NKHEAD. I want to say to the Senator from Ohio 
that if I had been in. the Senate when this bill was reported and 
pa sed, I should have made the snme objection to it that I am 
ma.king now to the Connecticut River bill. 

Mr. BURTON. May I ask the Senator from Alabruna, now 
that he i on his feet; if he had anything to do with the frrrn
chise to the Ragland Power Co., included in the river and 
harbor act of 1911? 

Mr. BANKHEAD. Mr. President, that is another exactly 
parallel case. The Go-vernment owned. the site, and the Gov
ernment built the lock and dam. 

Mr. BURTON. Oh, did it? 
l\Ir. BANKIIE:!ill. Why, of course it did. All the Ragland 

Power Co. does is to receive authority to put on a flashboard 
and make, perhaps, some addition to the height of the da.rn, so 
a to create a conduit. 

· Mr. BURTON. I will ask the Senator from Alabama again, 
while he is on his feet, if it is not a fact that in his report he 
agrees to this bill in its entirety except two provisions, and 
recommends that with. the striking out of those two provisions 
the bills-do pas ? 

l\Ir. BANKHEAD. Ye. 
Mr. BURTON. That is w say, the Senator is in fa>or of it, 

except the pro>ision again t a:...<:JS.ignment, and. the provision 
providing for the levying of a charge. 

Mr. B~'KHEc\D. I have no objection to it if it satisfies 
the people of Connecticut~ 

Mr. BURTON. With those two provisions out, the Senator 
agrees to the bill? He is in favor of it? 

1\lr. BANKHEAD. I should not vote ng11inst the bill if they 
were out. I do not pretend to say that I approve all the pro
visions of the bill; but with those provisions stricken out I 
should not resist its passage. 

l\Ii:. BURTON. lli. rresWentr I went over this subject very, 
fully a few days ago--

1\Ir. SUTHERLAND. Mr. President-

The PRESIDING OFFICER. Does the Senator from Ohio 
yield to the Senator. fr:om Utah? 

l\fr. BURTON. Kindly allow me to treai: of this matter 
firsL Then. where does the argument of the Senator from AJa
bama lead him? It leads him to the conclusion that if the 
Government builds· a dam it may cha.rge for the surplu water. 

1\lr. BANKHEAD. No, l\Ir. President; I neyer have admit
ted that and I do not admit it now. Whai: I do ay i that if 
the Government builds the dam and the lock and creates power 
and surplu water, and the corporation wants to use it the 
GoYernment might say: "We have built this lock at lar"~ ex
pense, and if you will pay us a certain per.centage on onr in
ve tment for the u e of the tructure yorr may use it." But I 
never have agreed that you could charge directly for the use 
of the water, becaus-e the Government does not own the water. 
It has no control o-ver the water; it has no intere t in it ex
cep~ for navigation. I doubt whether the GoYernment could 
go mto the courts and collect the charge that it miaht levy 

. even where it had built the structure. 
0 

Mr. BURTON. What is it that the company developing the 
power is utilizing? It is not bricks and mortar in the dam. It 
is the use of the water, flowing water. What is it that the com
pany is paying for? It is the use of the water. It seems te> me 
a decided departure from the actual faets of the case to say that 
the person who has the pt'ivilege is not paying for the u e of the 
water. What else is he paying for? 

Mr. BAl\TKHEAD. r will answer the Senator. He is paying 
for the structure, the cost of the structure; and without the 
structure, of course, there would be no power. 

1\lr. BURTON. 1Vhy do you not appraise the structure then 
and pay for it in that form? ' ' 

Mr. BANKHEAD. I have no objection in the world to the 
Go\.ernment charging a fair percentage for the use of this struc
ture~ if they want to do it. It is a matter of contract~ and if 
the power company does not want to accept it, it need not do it .. 

1\Ir. BURTON. Then why is it that in every bill on this sub
ject the basis for compensation is an appraisement not of the 
value of the structure, not of any work which stands out tan
gibly there, but of the water power that is created? 

Mr. BANKIIE.ll). That is ~xactl;y what I am objecting to 
in. this bill-the appraisement of the water power. 

Mr. BURTON. Further than that, the Senator from Ala
bama says he does ri.ot object to this bill when the e provisions 
are taken out. , 

l\Ir. BAJ\~AD. No; r did not say that either. I said I 
would not carry my objection to the extent of voting against 
the bill if the gentlemen up there who are directly intere ted 
in it want fo accept it.. 

Mr. BURTON. This is what was said in the minority report, 
on page 4 t 

We recommend the pas age of the bill with the !lIDcndments sug
gested. 

Mr. BANKHEAD. Yes. 
Mr. BURTON. That is about as strong a statement as you 

can have. Those two amendments are, :fir t, the provision 
against assignment without the consent of the Secretary of 
War or- a conrt of competent jurisdiction; second, the provision. 
for imposing a certain charge. 

Let us see just what this bill is. I shall have to repeat what 
I said day before yesterday. The bill demands of the parties 
that they shall build the dam at their own expense. It de
mands that they shall build a lock and transfer_ that lock to 
the Government free of cost. It demands that they shall ac
quire all the flowage tights ,and save the Government harmless 
from any damage. It requires that they shall furnish to the 
Government permanently electrical power- for the operation of 
the locks and for facilitating the passage of boats. 

How can yon draw any line between those requirements fo~ 
construction, which is exceedingly expensive, and a provision 
that they shall pay a certain. amount for the d~yeloped water 
power? Here all these conditions are imposed. Some of them 
may be said to be in the past, such as the building; others in 
the future; such as the furnishing of. power for the operation of 
the locks and this annual rental which is to be paid. 

Mr. President, there is not a particle of difference in prin
ciple between the two. It all rests upgn the right. to impo e 
conditions and charges, to compel the grantee or licensee to 
bear certain burdens as. the condition of his obtaining. the right. 
Indeed, the last charge is the faire t of. them all, and I will 
tell you why~ 1\-lr. President: 

When yol'l_ build the d:um, it is in some degree an experiment 
as to what power you can. deYelop. When you build the lock, 
it is not for the use of the water-power company at alt It is 
foi: the use of navigation, pure and simple. . But when you.. 
know how much water power you are going to develop and 
whether the enterprise is profitable or not, that is the proper 
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time for the Got"ernment to impose a charge-where actual re-
1ml ts are achieved by the completion of tlle works and placing 
them in oi1eration. 

Mr. SUTHERLA).;"'D. Mr. President, I shall not ask the 
Senator to yield to me unless he feels quite willing, but I 
shoulcl like to ask him a question for my own information. 

)fr. BURTON. Certainly. 
.:\Ir. SUTHERL.Al\"'D. A moment ago the Senator was speak

ing abont the so-called Black Warrior bill. As I recall the 
terms of that bill the Gm·ernment of the United States in 
reality was building the works in aid of na"Vigation. Am I 
correct about that? 

:.\Ir. BURTON. Yes. 
l\lr. SUTHERLA11.TO. In the case of the Connecticut River 

bill, on the other hand, the Goyernment is not building the 
works in aid of navigation. 

)Ir. BURTON. Oh, yes; those are the only terms on which 
it ha anything to do with it. 

llr. SUTHERLAND. No; the Qoyernment of the United 
States in that case is overseeing the building of a dam for pri
yate purposes in order that navigation may not be interfered 
with, and as it seems to me there is a Yery clear di tinction 
between the two classes of cases. 

~Ir. BURTON. Not at all. 
)Jr, SUTHERLAND. If the Sena tor will bear with me, in 

the Black Warrior case the GO\ernment of the United States, 
in pursuance of an undoubted power under the Constitt1tion
namely, the power to regulate commerce-is constructing works 
to improYe the n.•nigability of a stream. IIaxing in pursuance 
of its · unuoubted power constructed a dnm or other works, it 
has incidentally created property. True, it is property that was 
votentially in the stream to begin with, but it had no practical 
existence until the dam was constructed which raised the 
Jeyel of the water. By raising the lel"el of the water it created 
a property which belonged to somebody. As it seems to me, the 
GoYernmcnt which created it, the Goyernment of the United 
States, woul<l hal"e the same right to sen that property or to 
dispose of it that it would have to sell supplies that it had 
ncquirell. for the use of the Army and the Xavy and that were 
no longer required for those particular purposes. 

In the case of tbe Connecticut River lJill, "that conuition of 
things does not exist. The Go,ernment permits the construc
tion of this clam, but the clam belongs to . the priYate owner; 
and when, by raising the leyel of the wate1', power is created 
:mu tllus property is created, the property belongs to the owner 
of the dam. How can the GoYernment in that case insist that 
the owner of this property shall pay it something? 

.Jlr. BURTOX. On the general rule that wbeneYer anyone en
joys a privilege which he obtains from the United States com-
11ensation may be required for it. 

I think the Senator from Utah does not exactly understand 
the situation. He speaks of the Connecticut RiYer case as one 
where the Goyernment is O\erseeing the construction of works 
for the purpose of pre\enting obstacles to navigation. That is 
not tile case at all. The lock and darn are just a much required 
in the Connecticut River as tiley are in the Black Warrior 
River, and probably woulU minister to a yery considerably 
greater traffic. It is a situation where there are rapids 5! miles 
long, cutting in two the navigable portions of the rh'er. . 

Llr. SUTHERLAi:"D. May I ask the Senator iVhY the Con-
1wcticut River Co. is constructing this darn? Is it for commer
cial purposes, for their own uses, in order to make profit from 
it, or is it to improve the navigability of the river? 

.:\Ir. B RTOX So far ri their own immediate rru.rposes are 
concerned, it is no doubt for commercial purposes, although the 
company was organized in 1 24 and has enjoyed a charter since 
then for na"Vigation. That was the original object of the com-
11any-the promotion of navigation in the Connecticut River. 
~ow, what is the difference? Here is a navigable stream. 
Would the Senator from Utah say that as a condition of allow
ing the construction of a dam in a navigable stream Congress 
may not impose the restriction that they must build with that 
dam a lock as well, so that boats can pass through it? 

:\Ir. SUTHERLAND. Certainly Congress may do that. That 
is to prevent the obstruction of ~he na\igability of the river. 

::Ur. BURTO:N. What good does that lock do to the licensee? 
What is that except the exercise of the authority of th~ Gov-
ernment in imposing a restriction or condition? . 

1\lr. StJTHERL.A..ND. It does tlle licensee no good whatever. 
:hlr. BURTON. In this case it costs him $470,000. 
l\Ir. SUTHERLAND. But the power of the Government, as 

I nnclerEtand, is to preserve the navigability of the stream. 
Mr. BURTON. Yes. 
~Ir. SUTHERLAND. When uny citizen undertakes to inter

fere with the stream, the power of the Government is to see that 
.the conditions are such that he does not interfere with the navi-

gability of that str.:!n.m. When the Government has imposed 
that condition and bas required the construction of the dam or 
other structure in such a way that navigability is preserved, its · 
power bas ended. As I understand, it has not any power to do 
anything except either affirmatively to impro"Ve the nuvignbility 
of the stream or negati rely to preyent the destruction of its · 
navigability. 

Mr. THO~IAS. Or injury to it . 
~Ir. SUTHERI.A.i..'\D. Yes. Hat"ing done that, its constitu

tional power has ended; and it has no business to say, in addi
tion to the condition that the navigability shall not be inter
fe1·ecl with or injured or clestroye<l, that as a consideration for 
its permission to eonstruct the dam in a certain way it shall · 
pay the GoYernment a certain amount. 

i\fr . .BURTON. Suppose the Government, instead of asking • 
these parties to do this, bad said, "We will build the lock, and 
we will charge you $470,000 for it." Wou1u that baye been a 
proper exercise of Federal power? 

.Mr. SUTHERLAND. I wm ask the Senator to repeat that 
que tion. I did not quite catch it. · 

)fr. BURTON. Suppose the Government, instead of imposing 
upon this licensee the obligation of building the lock, had con
cluded to build the lock itself and had said to the licensee 
"We will let you put in the dam there, but we will charge yo~ 
$470,000 for the prit"ilege." Would that have been an illegal 
exercise of power? 

~lr. UTREilLA}.TD. Does the Senator mean the Government 
sh~uJd. say, "Instead of permitting you to build it, we will 
bmld 1t for you and we will charge you what it costs" ? 

.Mr. BURTON. It is not building it for them at all. It is 
of no interest to them. It is of interest only to the Government. 

Mr. SUTHERLA..i."D. It is building it for them, because the 
Government has impo. eu the condition upon them that it siian 
be built in order to presene the rights of the Goyemment. 

Mr. BURTO:N. Suppose $470,000 is estimated as tlte cost of 
the lock. The Government says we are going to build it an<l 
charge you • 470,000 for it. Would that be an illegal require
ment? 

J\lr. SUTHEilLA.:KD. That is the cost of what tlie GoYeru
ment has done. 

)Jr. BURTON. The cost of what tlle Government is going to 
do-could that be chargell as a condition for the privilege of 
building the dam? 

Mr. SUTIIERLA:ND. And what the Go,ernment has <.lone 
inures to the benefit of the private compuny, because, if the GoY
ernment were not to do it, the pli"Vate individual would !Je 
compelled to do it. 

:\Ir. BURTOX The priYate inclfridual would not be compelleu 
to do it at all except to promote na\igation there and furnish a 
way of getting through. 

:.\Ir. S 'THERLA~'TI. The Government of the United States 
imposes this condition in order to pre ene the navigability of 
the stream. 

::\Ir. BURTON. Let me ask the Senator from Utah another 
question. Suppose the stream has to be improved aboye nnd 
below. this d~m. and can not be made navigable except !Jy 
clretlgmg. This licensee comes and seeks a "Very yalnable priYi
lege there. Does the Senator from Utah maintain that the 
Go\ernrnent would be debarred from irupo ing upon tlrnt 
licensee the duty of improying tile river both aboYe anu below 
the dam to make it nayigable? 

l\lr. SUTHERLA:ND. The Senator from Utah simply says 
lliat the only power of the Government in connection with a 
matter of that kind is to insist that the structures in na\iO'able 
streams shall be constructed in such a way as not to inte;ferc 
with or destroy or injure navigability. If what the Senator 
from Ohio now suggests to be done is necessary for that purpose 
it may be required. 

Mr. BURTON. Suppo~e it has no connection whatc\er with 
.the construction of the dam, but there is a place both aborn and 
below, ancl we want to make it nangable, could the Goyern
ment impose no condition so that the licensees must muke a con
tribution to improye the approaches to that <lam? 

.Mr. SUTHERLA.i."\TD. Would the Senator add to that that 
the erection of tlle dam has imposed an obstruction and in part 
destroyed the navigability? 

l\Ir. BURTON. This is not that case. There I think, is the 
fundamental error of the Senator from Utah. It is not an error, 
but we do not exactly understand each other. This is not pre
venting obsh·uction to navigation. It is creating naTigation. 
Here are considerable rapids over which you can not go unless 
there is a means of passing from a higher to a lower level and 
from a lower and higher level as well. Some one observes a 
very valuable water power there. The Government snys to him; 
"We will impose on you us a condition of enjoying it that you 
help out in the improvement of the navigation of that river." 
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Mr. SUTHERLA..:.'il"D. Does the Senator mean to impose a 
tax to help the navigability Qf the river in a way that has not 
been affected by the structure which the company puts up for 
its own purposes? 

Mr. BURTON. You can not separate that sh·ucture from 
the rest of the stream, because it creates an integral part of 
the navigation of the whole river. 

l\Ir. SUTHERLA.1'c~. If the Senator will permit me, that, 
to my mind, is the whole question. If the construction of the 
dam interferes in any way with the navigability of the river, 
the Go-rnrnment of the United States may require the private 
company as a condition to putting up a dam to construct other 
works, if they are necessary, to restore the navigable condition. 
But if the improvement of the nayigation of the river had no 
connection with the building of the dam, then it seems to me 

· that the Government would ha Ye no right to do it. In other 
words, if the Senator will bear with me--

1\Ir. BURTOX Certainly. 
Mr. SUTHERLAJI.~. The Government of the United States 

would have no right to say to this company, "Because we 
grant you the privilege to build a dam at this point as a con
dition for that you shall go up the stream and remove ob
structions to navigation which are in no manner affected by 
the dam which we gh·e you permission to construct." The two 
must bear relation to each other. 

Mr. BURTON. In other words, this is the contention. A 
corporation comes along with a proposal for improvement in 
that locality, and we say to them we shall not impose any ob
ligation on you whatever except the mere creation of structures. 
although the privilege is of great value. That would lead to a 
system of favoritism and the loss to the public of valuable 
rights. What does the Senator from Utah say to this, which 
I mentioned a little while ago? When a bridge is built across 
a navigable sh·eam and troops and munitions of war of the 
United States must be carried over that bridge. What does 
that have to do with constructing it? , 

Mr. SUTHERLAJ.\1D. It has nothing to do with the stream. 
1\Ir. BURTON. Does the Senator maintain that such a re

striction is not valid? 
1\Ir. SUTHEilLJU\1D. I will say frankly that I haYe never 

gilen any thought to the precise case to which the Senator 
refers. 

.Mr. BURTON. If that is not a rnlid restriction, then Con
gre s has sinned very many times; but I think it has sinned. in 
the line of doing something for the promotion of the public 
good. 

l\Ir. SUTHEilLil'D. I will say to the Senator, without con
cluding my elf upon the question, I would doubt very much 
whether the Go-rernment of the United States in authorizing 
the building of a bridge, simply that it may be built in such 
a way as not to interfere with navigation, could impose a con
dition such as the Senator suggests. I am not familiar with the 
legislation to which the Senator calls attention. 

l\fr. BURTON. The important point on which the Senator 
from Utah and myself differ is on the right to impose condi
tions in such a case as that, and what may be the nature of 
those conditions. I maintain the absolute right exists in such a 
case to impose conditions in the interest of the general welfare. 
That is the yery price of all franchises, and we are imposing it 
every day. 

When a privilege is exercised we may regulate the charges as 
we have done in regard to bridges across navigable streams, and 
we can compel the.m to share with other corporations the right 
to go. across. Such a valuable privilege should not be given 
away, nor should these water powers of such enormous value 
to the counh·y be granted without any quid pro quo. 

Now, I want to dwell somewhat further on what was said 
by the Senator from Alabama [Mr. BANKHEAD]. 

Mr. SUTHERL.A.ND. Will the Senator indulge me in one 
remark? 

Mr. BURTON. Certainly. 
l\Ir. SUTIIERLA1'11D. The powers to which the Senator calls 

attention are not powers controlled by or owned by the Gov
ernment of the United States. That is a species of property 
wholly controlled by the State. ?'he Government of the United 
States, therefore, in granting a right to build the dam does not 
grant the right to create a power; it simply permits the con
struction of a dam and keeps the control of that subject wholly 
with reference to its p-0wer over navigation and not at all with 
reference to the creation of a property right by the erection 
of the dam. 

l\fr. BURTO:N. Of course, the two go inseparably together. 
The Government of the United States has taken a large re
sponsibility in the way of improving that river. I have for-

gotten the exact amount which it has expended; I think, per
haps, some $600,000. Here is this privilege. · Those who a.re 
seeking it are willing, and indeed anxious, to accept on the 
terms proposed. 

1\Ir. THO.MAS. May I ask the Senator a question there? 
Mr. BURTON. I yield to the Senator from Colorado. 
l\Ir. THO.MAS. Is it not a fact that the Connecticut Rh-er 

Co. in making application to Ccngress for the right which is 
embodied in the bill is practically using or expecting to use the 
Government's power to control navigation merely as an incident 
to an enterprise the principal object of which is Jo genemte 
power for commercial purposes? 

1\Ir. BURTON. The action of Congress is based on naviga
bility. The aim of the company is to develop water power. The 
two are coordinate. One may ha\e one object nnd another 
may have another object. Our object is to extend the naviO'a
tion of the Connecticut River past those rapids at Springfield 
and Holyoke, a thing we have been asked to do for, lo, these 
20 years, :md we have not felt th'.lt we could afford the expendi
ture. The object here is to bring about that result, and, in 
bringing it about, to utilize the water. 

1\fr. THOMAS. But the Senator has said that this c.ompany 
is not only anxious but eager to submit to the conditions of the 
bill. It must be true, therefore, that the company is seeking 
to utilize the power of the Goverri.ment over nangation merely 
as an agency to enable it to obtain a yery valuable property 
right. 

l\Ir. BURTON. I would not say that. I would say that this 
company has already certain riparian lands and it has been 
seeking to develop navigation and power. They wisll still 
further to deYelop that power, but as a condition they must 
obtain the consent of the Federal Government. I do not see 
how they are seeking to utilize Federal power in the matter. 
They are coming here and ask permission to be given that with
out which they can do nothing. I think that differs quite ma
terially from the statement as ma<le by the Senator from 
Colorado. 

A moment ago I was talking, M.r. President, about the Black 
Warrior bill. The first one was introduced in the Senate April 
13, 1911, and it had the provision that the company shall pay to 
the Government ~rental of $1 per a~um, and bei:,oinning with 
the year 1920 shall pay to the Goyernment an additional rental 
or royalty of 50 cents per horsepower. They are also compelled 
ta obtain flowage rights. This case here is distingu.IBhed from 
the other in principle, because they are compelled not only to 
pay the money but they are compelled to acquire a part of 
that which the Goyernment would acquire, namely, the flowage 
rights. 

'rhis bill was reported on the 19th of June, 1911, by the Sen
ator from l\Iinuesota [Ur. NELSON] with all these provisions in 
it for compensation. Later the Senator from Alabama [Mr. 
JOHNSTON] inh·oduced an amendment in which he included pro
Yision for flowage rights. This bill passed the Senate the 24th 
of July, 1911, containing all these provisions for compensation. 
It went to the House and was Yery materially changed by the 
Committee on Rivers and Harbors, but the provision for com
pensation was still retained. Then on the passage of the bill 
still further conditions were inserted. 

l\.Ir. President, there is another bill, one pertaining to the 
Ragland Wate' Power Co.-or, to be exact, a pa.rt of a river and 
harbor bill-which, it seems to me, comes very near to the prin
ciple enunciated in this bill. The Senator from Alabama, if 
I recollect aright, introduced the amendment providing for this 
item. It relates to Dam No. 4 in the Coosa River. The com
pany contracts to comr>lete the dam. Bear in mind what this 
i . At Lock No. 4 in the Coosa Ili-rer there was an uncom
pleted dam, and this ~ompany came here and desired the privi
lege of improving that locality and deyeloping water power. 
What difference is there in principle between constructing half 
a dam and constructing the whole of it? 

In the very bill which the Senator from Alabama introduced 
the company contracts to complete the dam, furnish all mate
rials and labor, and convey the same to the Federal Govern
ment free of cost, claims, or any charges whatsoever-that is, 
an incomplete dam was to be finished. 

They agreed to complete the work within three years. 
To fully safeguard the interests of navigation, under such 

provisions for the operation of the dam and lock as the Secre
tary of War may prescribe. 

To furnish to the United States free of cost electric current 
for operating and lighting the property. 

To execute a bond for the faithful fulfillment of the contract. 
To pay the cost of Government inspection. 
To submit to any change in the specifications that the Secre

tary of War may make. 

' 
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Here is another agreement that is a part of the construction: 
To raise the height of the dam 3 feet and sto_p all leaks in 

the Government work already constructed. 
To pay all damages to riparian owners for flowage rights. 
To pay $1 per 10-hour horsepower ;rear for the power due to 

natural fiowage. 
To pay from $1 to $3 for each 10-hour horsepower year pro-

duced by storage. 
The Secretary of War may in his discretion readjust rates of 

compensation at periods of 10 years. 
Having submitted to all these conditions, the company get the 

50-year franchise, expressly subject to amendment or re-voca
tion, with no provision for compensation for the property. 

Mr. President, the conditions here altogether surpass those 
in this Connecticut RiYer bill. They are on the same plane, 
because in this very measure which the S€nator from .Alabama 
presented the obligation is imposed upon the licensee to finish 
the dam, stop all leaks in it, erect fiashboards, and raise the 
height 3 feet. What is the difference between that and the 
original priYilege? It is very much more severe in comparison 
with the franchise in this pending m·easure. The licensee in the 
Alabama bill like one who having been knocked down and 
kicked and cuffed around, is compelled to pay and then fight 
for the privilege of being thrown out of the window. 

I will not repeat in full what I said day before yesterday, but 
I will again refer to the document to be printed herewith giving 
the three classes of permits under which private parties have 
used water. First, where the Government has already built 
a dam and afterwards leases it. Second, where the Government 
contemplates itself building a dam and makes provision for 
charge or compensation. Our recent river and harbor bills, 
beginning with 1909, including the provisions for u survey of a 
14-foot waterway, provide that a report shall be made as to 
what will be fair in the way of compensation. In this very 
Connecticut case the report was made that there should .be cer
tain compensation to the Government in case structures pro
ducing water power should be built. 
· The third class is the one under which this bill is introduced, 
where the privilege to construct the lock and dam or the dam 
is given with conditions attached. We have passed a number 
of those statutes imposing all sorts of conditions. There is 
hardly a Senator here who has not been on the floor when bills 
like this one have been passed, in which the most stringent 
conditions· are imposed in granting the right to develop water 
power in navigable streams. 

Mr. BAl~KHEAD. Mr. President--
The PRESIDING OFFICER (Mr. O'GoBMAN in the chair). 

Does the Senator from Ohio yield to the Senator from .Alabama? 
Mr. BURTON. Yes; I yield. 
1\Ir. BA.1'-r:KHEAD. Can the Senator from Ohio cite us to a 

single bill on all fours with this where the riparian owner con
structs the dam and pays all the expenses neces~ary to provide 
for navigation? Can the Senator point to a single bill where 
anything i imposed except merely to operate the lock? 

Mr. BURTON. There has been no case in which there has 
been so specific a statement as this of the amount paid. 

Mr. BAI\"'KHEAD. I am not talking about specific amounts. 
I am asking the Senator if he can point to a single act upon the 
statute book on all fours with this, where the corporation built 
the lock and dam at its own expense, and where they own 
the site, and any charge has been imposed except such as is 
necessary to operate the lock. That is my question. 

Mr. BURTON. The Coosa Dam act provided that the licensee 
should finish the dam and pay a fee besides. 

Mr. BANKHEAD. The Government there is the owner, and 
it built and nearly completed it. It lacked on1y a little of 
completing it. 

Mr. BURTON. I argued that at great length earlier in the 
discussion. There- is no difference in principle in any of those 
impositions-the building of a dam, the building of a lock, the 
furnishing of power-from that involved in this case. They 
all rest on one principle, the right of the Government, when it 
is improving navigation and finds valuable water power, to 
impose conditions upon the one who is granted the privilege. 

:l\Ir. BANKHEAD. That is where we part company. There 
is where we differ. 

~Ir. BURTON. l\1r. President, I am conscious that I have 
detained the Senate longer than I had intended and necessarily 
have repeated the same material, but I wish to make some 
general remarks on the subject of conservation. We have vast 
potential water power that has been withheld from utilization 
for yen.rs past which would have been utilized if the policy 
embodied in this bill were adopted. 

It has already been ado11ted in the case of Hale's bar below 
Chattanooga and in a half dozen other cases. It is not fair to 

the people of this country to ask them to improve a river where 
the improvement would be as expensive as that of the Connecti
cut and allow a water-power right there which is inseparably 
connected with the obstacle to navigation to go to a private 
individual corporation without contributing to that expen e: 
It is especially not the right course for us to pursue when the 
parties appear and are willing to submit to all these conditionS
and the whole neighborhood is anxious to have the work done 
in the manner proposed. 

Conservation does not mean reservation. It never did mean 
permanent reservation, at least in the minds of its more judi
cious advocates. It does mean, however, that the resources of 
the country, its great natural wealth, shall neither be wasted 
nor shall they fall into the hands of a favored few. It means 
that such policies should be adopted that the public domain 
and all its varied treasures shall be so utilized as to secure the 
maximum of benefit and at the same time afford the maximum 
equality of opportunity. It recognizes that in the past we have 
made serious errors in granting lands and in allowing concen
trated ownership in the hands of agressive exploiters. 

All this is but a part of the haste in development which is 
characteristic of American life and which has resulted from a 
lack of foresight. Neither Congress nor the executive depart
ment has fully realized the rapidity with which the possessions 
which are necessary for the very life of the people have been 
exhausted. Co!,l-servation does not mean that we of the present 
should be de~rred from the enjoyment of the wealth which 
belongs to us, nor does it seek, as was stated by the deceased 
Senator from Colorado, Mr. Hughes, to make "mollycoddles" 
of those who come after us. 

The experience of past ages has shown that as one class of 
materials is exhausted invention and new discoveries will sup
ply substitutes. This has been true of the partial substitution 
of iron and steel for wood in construction, of coal for · wood 
for domestic purposes, and may be true in the future in the 
substitution of concrete for iron and other material. The fu
ture generations, in the realization of objects which mjnister 
to the necessities and conveniences of life, must solve its prob
lems as well as the present, and must face its difficulties in 
appropriating the forces of !lature and the treasures of the 
earth. The policy both of President Roosevelt and President 
Taft, and in a less degree of their predeeessors, was to reserve 
certain portions of the public domain. 'l'his was not with a 
view to their indefinite withdrawal, but was prompted by the 
desire to prevent l::tnd grabbers and the so-called "timber 
thieves " from gaining an undue share of the public lands or 
public property. This policy was especially prompted by a 
desire to keep in abeyance the distribution of the remaining 
portions of the public domain until Congress shall have adopted 
a comprehensive, rational, and just policy for the utilization 
of natural resources. Such a policy should place no obstacle in 
the way of continued development of the country, but should 
secure with the utmost pains the prevention of monopoly and 
the repression of all efforts of the strong or unscrupulous to 
obtain an advantage over others. 

Water power, a resource of enormous value, is running to 
waste. I gave some figures on this subject--

1\.fr. OLARK of Wyoming. l\Ir. President--
The PRESIDING OFFICER. Does the Senator from Ohio 

yield to the Senator from Wyoming? 
Mr. BURTON. With pleasure. 
Mr. CLARK of Wyoming. I should like to ask the Senator 

from Ohio what is the significance of the remark that water 
power is running to waste? 

Mr. BURTON. Because so large a share of it is not utilized. 
Mr. CLARK of Wyoming. But does the Senator mean that 

water power is wasted because it is not used to-day? 
Mr. BURTON. I am referring, Mr. President, to the present 

use. That will appear as I go on. 
Over 30,000,000 primary horsepower, it is estimated, can be 

developed in the streams of this country. The amount already 
utilized is about five million and a half. The total aggregate of 
horsepower, generated by all kinds of prime movers, now utilized 
in the country is about 26,000,000, of which five and a half 
million is water power, and the balance chiefly steam power. 
There are mined 500,000,000 tons of coal annually, and a very 
large share of this amount might either be sa>ed or utilized for 
other purposes if the water power of the country could be 
utilized in a proper manner. 

Unlike timber or material, it is not exhaustible, but wW !Mt 
for all time. With more perfect means for clevelopment and 
utilization it will show increased efficiency and become of far 
greater value. If the aim of conservation, in so far as it seeks 
to prevent waste, does not fully apply here, the prevention of 
monopoly and the prevention or adequate regulation of con-
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centrated ownership does apply with unusual force. It is of 
the utmost importance that the benefits of its utilization should 
not be regarded as the prerogatirn of an individual or of a cor
poration, not of a community or e1en of a sovereign State, but 
of a nation of nearly 100,000 000 people, whose reliance upon 
it in the future must IJe greatly increased. The problem is 
thus a national one. Modern progress has already made it 
possible to di tribute electrical power from one som·ce over an 
area of 125,000 quare miles, an area greater than that of any 
of the States of the Union except three-Texas, California, and 
Montana. In saying all this it is not meant to convey the im
pression tllat the States are not to have yery large powers in 
di posing of and regulating the use of water power, but by 
rea on of the wide area over which this power may be trans
mitted and used the national scope of tile problem becomes 
apparent. Like all enterprises "hich become interstate in 
chnra.cter, the powers of the States may prove insufficient and 
control may eventually be left to the Federal Government. 
This is especially true when, as in the present case, the use of 
tlte power is inseparably bound up with the de1elopment of 
navigation. In the l.miluing of locks and dams for navigation 
there can be no separate control of water power "ithout con
fusion and the insuperable difficulties which result from a 
divided control of that which should be inseparable. 

l\lr. President,' ! have sought to establish the following propo
sitions though, in view of the questions asked, there ha \e been 
many digressions : 

First, that whene1er an improvement is made which promotes 
mn-igation and in such impro1ement, whether by locks or dams 
or otherwise, a water power is created, that water power is an 
incident to the principal fact, .and it belongs to the State or 
Government which seeks to promote na1igation. Second, that 
a a matter of public policy there should, in the language of 
the Supreme Court, be no divided empire between the two; they 
are inseparably bound together. The coordination of the two 
makes possible the develo11ment botil of na\igation and of water 
power, which otherwise would be unprofitable and in fact 
wasteful. Third, that contrary to the statement in the minority 
report, the settled policy of Congress as well as of the executirn 
department for now nearly a quarter of a century has been to 
dispo e of such water power, whether created by works already 
con tructed or to be created by works owned by the Government 
thereafter to be constructed, or, in the third place, when cre
ated by works constructed by private companie which under
take an impro1ement in a na1igable stream under a grant of 
Congres. 

The right of the Government to collect compensation depends 
upon the fact that it has the responsibility for the improvement 
of navigable streams, and in carrying out plans of such impro1e
ments it may employ all means which are plainly adapted to 
that end and are consistent with the spirit of the Constitution. 

Ilight in that connection I want to say that I think the propo
sition ought. to be accepted .that if the Government can go into 
the Connecticut River, build a dam, create water power, and sell 
the urplus, you can not deny that it may say, in the exercise 
of the right to regulate commerce and delegate that power to 
others, "we will girn that right to construct those dams to an
other, and the profit which we might have derived from the 
buillling of that dam shall still remain with us, although an
other constructs the work." 

Conditions requiring construction of dams, or of dams and 
lock , the acquisition of flowage rights, the furnishing of elec
trical power, the payment of an annual charge for the value of 
water power, either established by congress:onal enactment or 
left to the discretion of the Secretary of War, ha.1e been the in
variable rule, without a single objection being raised in the 
courts. 

The circumstances of this particular case are exceptional in 
that the proposeu impro1ement not only extends navigation in 
a river where already there is a large and growing traffic, but 
in that the improvement i located in a busy industrial section 
where power can be immediately utilized to great commercial 
ad•antage. If there i any ca e which has come before us in 
which the imposition of conditions would be rea onable, it is 
here. It hould again be noted that in this case the Federal 
Government is not confronted by any opposition or unwillingness 
either on the part of those who propose to make the improve
ment or tho~e who will pay for the service. 

!'.!i'. President, I want to make a suggestion right here. Sup
pose you are to make it a rule that under no circumstances shall 
any amount be paid by one of these companies after it has de
yeloped water-that all conditions must be finished when you 
merely require the building of the dams and locks. Now, let 
u. :ec how great the injustice would be. There might be water 
power in a part of the country where there was no market for 

i!s produc~ whatever, where the mere imposition of the obliga
ti.on to bmld a dam would be a very se1ere requirement. On 
th.e other hand,. there might be a case, as this i , right in the 
midst of a busy rndustrial section, where the per on who utilized 
the powe~ could well afford to build a dam and lock, buy 
flowage rights, and pay a large amount besides. If you want 
to enforce any hard and fast rule here, just see where you 
W?uld land. You would have to treat all such cases virtually 
alike, at le=:ist. up. to the finishing of the structure; you could 
make no distrnction between a very profitable franchise and 
one which has little or no value. The result would be that not 
onl! the general public would suffer, but there would be yery 
senous obstacles m the way of development. 

l\Ir. SUTHERLAND. l\Ir. President--
The PRESIDING OFFICER Does the Senator from Ohio 

yield to the Senator from Utah? 
l\Ir. BURTON. I do. 
.Mr. SUTHERL.Al\'TI. Is not the Senator from Ohio over

looking the power of the State in the matter? The State would 
have the authority to step in and exact, throucrh taxation or 
otherwise, proper charges. Such a company wottld be a public
utility corporation, and the State would ha1e the right to recru-
la te its charges. "' 

l\Ir. BURTON. In that case, however, you would ha1e as 
great a variety of regulations as there are States-forty-eight. 
Then, again, as I have already stated, the sufficient answer to 
that is that this is a privilege which is granted by the National 
Government. The National Government, which represents the 
whole people and which is improving the channels of riyers for 
the purpose of promoting navigation, in impro1ing those rivers 
ought to be fair toward all localities, not paying from creneral 
tuxatiqn for an improvement that is unduly expensirn in one· 
region and giving away a right that goes with it for nothincr. 
'.rhat is what it would lead to. 

I want to say in this connection, l\Ir. President, that while I 
was connected with the Rilers and Harbors Committee of the 
other House I knew of cases where the building of locks and · 
dams was ad1ocated under the guise of improving navigation, 
when the real object, after the dam had been constructed, was 
to obtain water power. It was not merely conjecture; but it is 
a fact that persons made use of agitation among commercial 
bodies and others, who came here and advocated improvements 
of the most expensive nature in rivers, saying, "We want water 
communication," when what they really de ired was water 
power. 

On the other hand, there is the greatest earnestness on tile 
part of all those in the locality to have this improvement made 
on the terres proposed in this bill, and no theoretical objection, 
no pos ible fear of establishing a precedent should be allowed 
to defeat the plainly expressed desire of the people of Connecti
cut and Massachusetts, who so manifestly wish that this bill 
should pass. It is necessary, Senators, that we should look at 
this matter from a broad national standpoint. The doctrine of 
State rights should be a shield, not a sword; we should not 
stand in the way of the development of the counh-y. We mu t 
recognize that St.ates and communities can not control this 
problem as well as the National Government. 

I do not say that of e1ery ca e. I do say this, howeYer, if 
I may digress just a moment, that there is no line of indus
trial activity in which there are so many reasons for consolida
tion as in the case of the production of water power; and in 
the future I think this is inevitable. In the first place, a single 
water power may supply a very large area. In the next place, 
in one part of the country, in one watershed, the supply may 
be abundant at one time but slack at another time, and it is 
1ery desirable that they should tie up plants located on dif
ferent watersheds so that one may aid and, as it were, piece 
out the other. Again, there is no business in which the advan
tages of economies can be better secUI'ed than in the case of 
the development and utilization of water power. o probably 
more and more these different water-power sites will be utilized 
together. I should look with the utmost apprehen ion upon 
their control by any one great corPoration or organization 
or, indeed, upon consolidation in any form, unle the most care
ful regulation went with it. By reason, fir t, of the fact that 
in some instances a single water power will supply more 
than one State, and, second, that the advantages and econo
mies of combination are so great-for these two reasons the 
national control .is likely to be more and more as erted. The 
problem is assuming greater proportions than e1er before, and 
in the future water power must be one of the chief assets not 
of any particular locality but of the Nation. I appeal to the 
Senators to pass this bill in the form in which it has been 
introduced by the Senator from Connecticut [i\Ir. BRANDEGEE] . 

• 

.· 
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Mr. THORNTON. Mr. President--
The PRESIDING OFFICER. Does the Senator from Ohio 

yield to the Senator from Louisiana? 
~Ir. BURTON. I do. 
:Mr. THORNTON. Before the Senator from Ohio takes his 

eat I wish to ask a question that I would not ask before, be
cause I did not wish to interrupot his argument, in spite of his 
well-known willingne s to submit to interruptions. Twice dur
ing his argument he said that the grantee in this case was per
fectly willing to accept the conditions impo ed by the grantor 
which is the GoYernment of the United State . The inference 
tllat I drew from that was that that being the case, the Senate 
should not object. Does the Senator from Ohio take the posi
tion that because the grantee-the corporation-is perfectly 
willing and anxious, eYen, to accept a condition imposed by the 
Go-rernment, a Senator "\Yho should belieYe that the Government 
in imposing such condition is transcending its powers or pos
sibly usurping the powers that belong to the State shoul<.l not 
object to the passage of the bill? 

l\lr. BURTON. Ob, no; by no means. I presume I did not 
make myself altogether clear to the Senator from Louisiana. Of 
course, the franchise they would have liked w·ould not haye 
contained the conditions this contains; but after long consulta· 
tion they haYe consented to this, and they are now anxious to 
ha rn it carried through. 

l\Ir. THORNTON. Yes; Mr. President, I thoroughly under
stand that the corporation is anxious; but the que tion I asked 
wati, Does the Senator say that becau e of that reason a Senator 
should not object? 

.:\Ir. BURTON. Oh, no; not at all. It is because the people 
who are in the locality desire it most earnestly; and this .cor
poration has been found, whlch is willing to carry on the work. 

:l\Ir. BA.NKHEA.D. I should like to ask the Senator a ques
tion along that line. 

.Mr. BURTON. Very well. 
l\lr. BANKHEAD. I should like to ask the Senator if it is 

not a fact that when that corporation came here to seek this 
franchise they were told, " Unless you accept this proyision your 
bill will be vetoed "? 

:\Ir. BURTOX I do not kno"W what "Was stated to them, but 
I pre ume that is a fact. 

.:\Ir. BANKHEAD. There is no donbt about that being the 
fact. 

:\fr. BURTON. Perhaps there "Was something in the form of a 
prior yeto of a bill relatiYe to the Coosa RiYer. 

Mr. BANKHE.l.D. Now, Mr. President, I desire to ask the 
Secretary to read a short paragraph from the report--

Mr. BURTON. From "·hat page does the Senator ask the 
Secretary to read? 

l\lr. BANKIIF.AD. From page "6 of the :final report of the 
National W:iterway Commission, signed by tlle Senator from 
Ohio as chairman. It is interesting reading in connection with 
tllis discussion. I ask the Secretary to read the portion I ha Ye 
marked. 

The PRESIDING OFFICER. In the ab ence of objection, 
the Secretary will read as requested. 

The Secretary read as follows : 
The commission is of the opinion that the Federal Go\•ernment has 

no proprietary right or interest in navigable waters which would 
authorize the collection of tolls. The right, if it exists at all, rests 
upon eithe1· the second or third theory stated. As regards the second 
theory, it should be said that the imposition of tolls, unless based upon 
a more sul>stantial foundation than the mer(\ authority to grant or 
withh-0ld consent-an authority arising solely from the control of the 
Federal Government for t he purposes of navigation-does not com
mend itself to the commission, and it is to be doubted whether, even 
in case a bill should be passed or other action taken by Congress for 
granting this permission, with a provision for charging tolls, such tolls 
could be collected. Reg'.lrding the third theory stated, it should be 
noted that unde1· the exel'cise of the taxing powe1· Congress can levy 
taxes fol' genernl revenue purposes upon all classes of water power, 
whether in navi,g-able or nonnavigable sh-earns, and if charges are to be 
imposed it wonld seem that this is the normal method. It should 
fnrtlie1· be l>orne in mind tbat a requirement fo1· the imposition of toll 
where the ri7ht to constrnct dams is he1·eafte1· gnrnted would cause 
a discrimination IJetween water power to be utilized under future per
mits and those already enjoyed, which are subject to no such charge. 
It must, of course, be rernembe1·ed that whl.'neYe1· the privilege of con
structing dnms is granted in a navigable stream there is an undoubted 
right to imposo charges sufficient to pay the expenses of examination 
und supc1·vision and to sccm·e the Government against ~ost by reason 
of obstacles to navigation c1·ea ted l>y the erection of dams ; but this 
rests upon an entil·ely different principle from the proposal to charge 
tolls. 

Mr. BUR'l'ON. I do not deny, l\ir. President. that I have in 
some degree changed my mind during the Jast three year s about 
this matter. I was chairman of that commission, and the 
magnitude of this prolJlem in connection with the proper method 
of utilization has Yery muc:b grown upon me since that report 
was signed. It should be borne in mind that the whole repor t 
should be taken together. 

Mr. CLARK of Wyoming. Mr. President, before the Senator 
from Ohio :finally concludes, he has given such a clear state
ment of his views upon the matter that I hesitate to ask him 
any of the questions I haye in mind, but I think they go to the 
foundation of this whale question. 

i\Ir. BURTOX. I will be Yery glad to answer the Senator, if 
I can. 

l\Ir. CL.ARK of Wyoming. Of course, the Senator under0 

stands that the Senate is not now real1y considering the ques
tion of the Connecticut River Co., but the Senate is considering 
a proposition as to the relatirn rights of individuals, the States, 
and the General Government in this basic proposition. I want 
to a k tlle Senator, in bis opinion, who, if anyone, owns the 
water in the Connecticut River? 

l\lr. BURTON. Is that the question? 
l\lr. CLARK of Wyoming. I have three questions which I 

desire to ask, that being the :first. The second is, Who, if any
one, owns the land under the water in the Connecticut Riyer? 
The third one is, Whether or not, if the GoYernment can dis
pose of the power generated at this dam, it can use it for any 
purpose which it chooses? I will make a little further expla
nation of that. If the Government can dispose of this "Water 
for a fixed charge for the purpose of running a manufacturing 
plant, can the GoYernment itself run a manufacturing plant; 
or, if the Government can dispose of this power to a company 
for the purpose of running a trolley line, can the Government 
itself also use that power for running a trolley line? Those 
are the questions upon "Which I want to get the news of the 
Senator. 

Mr. B RTO:N. :Mr. President, I haye already dealt at con
siderable length upon the :first two of those questions. Who 
owns the "Water? It is not the property of anyone. We say 
in a Yague way it is the property of the public; but, saye for 
three rights, it is as free as light or air. 

l\lr. BORAH. 1\lr. President--
1\lr. BURTOX The :first right is the right of the owner of 

the bed of the stream--
Mr. CLARK of Wyoming. If the Senator will pardon me 

just a moment, I want to say to him that my purpose in ask
ing these questions and getting his views is that they might 
perhaps form the basis of future discussion upon this or other 
bills . 

Mr. BORAH. ~fr. President--
1\lr. BURTON. If the Senator from Idaho will kindly let 

me answer these questions I will yield to him later. The right 
of the owner to the bed of the stream is not an unqualified 
right. In some States it belongs to the State; in others the 
abutting prop1ietor owns to the center of the stream; some
times his property is bounded by the low-water mark and 
ometimes by the high-water mark. 

Xow, if the bed of the stream belongs to the State, it must 
be utilized for a public purpose. I think there is a consider
able difference in the States as to just what right inheres in 
the ownership of the bed of the stream. I should question 
whether in any State it went as far as a fee-simple right, so 
tllat the Commonwealth could sell it out to a prirnte indi
vidual for such purposes as that individual desired to use it
to part with the title, and thereby · depriYe the public of the 
use of it. 

The second right in that water, which is a qualification of its 
free use, is the riparian right in its flow, which inYolYes its rea
sonable beneficial use, provided it does not interfere with the 
rights of riparians above or below. The third right is that of 
nflYigation, the control of which belongs to the Government of 
the United States, and is a right paramount to all. In the 
'Vestern States there is a very different rule iu regard to "Water. 
I am only speaking of the Eastern States. The Senator from 
Wyoming is no doubt very much better informed with respect 
to the condition in the Western States tllan I am. There dif
ferent conditions arising froin the business of mining and the 
demands of agriculture necessarily make water a much more 
Yaluable asset than it is here in the East, and, in fact, gen
erally speaking, the supply in the West is much scarcer than 
it is in the East. 

As to surplus water a\ailable for power, cnn the Government 
use it for its own purposes? Why, yes; if it is for tl1e carry
ing on of any public purpose and is connected 'vith na Yigation. 
l!.,or instance, if there should be an armory or nn arsenal where 
power was r equired, and there should be a GoYernment work 
constructed there for the sake of naYigation, :rncl surplus i1ower 
was created, I have no doubt that that water couw be used for 
turning the latbeti in that armory or nrsenal; uur, as n genern. l 
proposition, I should say "no." If the Gon~tnment is operating 
a t rolley to carry its men from one portion of a navy ya rd or 
one por tion of a camp to another, surplus water power aboyc 
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that req1tir~d for naYigation could be applied ns a propelling 
power for that purpose. 

Ur. CL.ATIK of Wyoming. I think probably there is no ques
tion about that in either the Senator's mind or in my own. 

Mr. BUTITOX I was going to say one. thing further a little 
in the line of the queAion asked by the Senator from Colorado 
[:\Ir. THO:llA.S] n. few day ago. If there is surplus water in a 
navigable stream and a plant is ereded to utilize that surplus 
water for running locks and there is more than is required for 
nmning the lock.., I am inclined to think the Government could 
dispose of the surplus. 

~lr. OLA.HK of Wyoming. Of course, my question was~and 
it seems to me as though the 0 reater would invotrn the less-
if the Go>ernment has authority for hire to dispose of, as under 
the terms of this bill, the power that is generated, could it 
itself use it alon"' the same lines in which it is used by the 
lessee or the grantee? · 

Mr. BURTO:N. l\Iaybe it could. It could sell the surplus 
water. The Senator's question is, Could it build a hydroelectric 
viant and sell the power? 

Mr. CLARK of Wyoming. Exactly so. That is my ques
tion. 

1\Ir. S::\IITH of Arizona. Or hitch it to machinery and sell the 
product of a factory? 

1\Ir. BURTON. That is a different thing; that goes further. 
I ne\er like to e:x:pre an opinion on a question of this kind. 

1\lr. CLARK of [Wyoming. I was seeking to find out just 
where the Senator's most clear and logical argument might 
lead us. 

~fr. BullTOX I would be inclined not to favor any proposi
tion that went that far; but the question of whether in their 
ownership of surplus power, the Government can not devise 
means to dispose of that surplus power in a profitable manner 
is a different matter. 

1\Ir. NEWLAl\J)S. 1\fr. President--
The PilESIDIN"G OFFICER. Does the Senator from Ohio 

yield to the Senator from Nevada? 
Mr. BURTON. I belie\e the Senator from Idaho [l\jr. BoRAH] 

fir t rose. 
Yr. BORAH. I was not desirous of interrupting the Sen

ator; I thought the Senator had concluded; and I had some 
matters of legislation I wanted to bring up. 

Mr. NEWLA.l~S. I wish to ask the Senator from Ohio 
whether he regards the dam which the grantee in this case 
proposes to erect as a structure belonging to navigation? 

Mr. BURTON. I should say it was a structure erected in 
aid of navigation; yes. 

Mr. 1\"'EWLAND . -It is a structure that the Nation itself 
could build in aid of inter tate commerce? 

1\Ir. BURTON. Yes. 
l\fr. NEWLA.1\TDS. And it is a structure the use of which 

for other purpose the Nation, if it constructed it, could turn 
O"rer to others for a consideration, is it not? 

1\lr. BURTO:N. Well, that would depend somewhat on the 
purpose to which it was to be applied. 

1\lr. N~""DS. Yery well, take this case: If this struc
tme, created in aid of navigation, is capable of a use which will 
result in the deyelopment of water power, can the United States 
Government, as a means of lessening the cost of that navigation, 
get profit from that USP,? 

1\lr. BURTON. I would say it could get an income from the 
slll'plus power. I do not know that I understood the question 
of the Senator from Nevada. I understood him to ask if it 
could sell the structure of the dam. 

Mr. NEWLA...~DS. I will state very briefly, then, my conten
tion, which is entirely in harmony, I belfove, with that of the 
Senator from Ohio; but I have not been here this afternoon 
and ha\e not had the adYantage of the Senator's 3.l'gument. As 
I understand, the Senator's contention is that this dam is con-
structed in aid of navigation? · 

Mr. BURTON. Ye . . 
Mr. NEWLA.1\"DS. That is, the Nation itself, under the inter

tate commerce power, could construct it? 
1\Ir. BURTOX Yes. 
i\Ir. NEWL.A.l\""DS. And that, having consti·ucted it, it could 

allow that structure to be put to some other profitable use 
which would diminish, of course, to the N"ation, the cost of the 
enterprise in aid of navigation? 

Ur. BURTON. Not unle s that other use was in conjunc
tion with its use for navigation~ For instance, if a dam and 
lock were conBtructed in a stream which it was intended to 
abandon for na\igation, the Government would have the right 
to sell the tructur , but it could not ell the right to utilize 
tlle water power with it. When the Federal purpose for wbich 
it was constructed ceases, then the incidental purpose of the de
velopment of water power would cease with it. The best illus-

tration is the one I gave about the building of a market house, 
having an auditorium above it. When its u e as a market 
house is abancloned the municipality was held not to have the 
right to maintain an auditorium. 

Mr. l\"EWLA.1\"DS. Well, Mr. President, if the Senator has 
concluded his remarks, I should like to say a few words upon 
that subject. 

Mr. BURTON. I am through. 
l\Ir. NEW~"DS. Mr. President, my view of this matter, 

based simply upon a casual study of it, is that the structure in 
question may be regarded as a structure in aid of navigation, 
and therefore it can be erected by the National Government 
under the power to regulate commerce between the States. It is 
a dam which is intended to raise the height of the stream abo\e 
the dam in such a way as to prevent the rapids from impeding 
nangation. The purpose is to create a pool behind this dam, 
through which ships and vessels can proceed to the upper 
reaches of the river, and for that purpo e locks are put at the 
side of the dam, with a view to enabling vessels to be raised or 
lowered, as occasion may require, in order to go up or down the 
ri"rer. 

The Nation~l Government has the right to make that struc
ture for that purpose, and in making it it necessarily creates a 
head of water which can be put to a profitable use in the devel
opment of power. 

Doubtless the National Government itself, having consb.·ucted 
this structure, can make use of that structure in such a way as 
to deyelop this power. It does not claim, necessarily, any prop
erty right in the water. That is an elusive thing, as elusive as 
air itself, slipping from the upper reaches of the river down into 
the lower reaches !llld thence into the sound. It therefore may, 
possibly ha\e no property right in the water, but it has a prop
erty right in the structure, and the pa .. age of that water o\er. 
or through the structure creates a power of which the National 
Go-rnrnment is necessarily the o'vner. 

Being the owner of that power, the National Government can 
part with it; and it would be a wise thing for it to part with 
it in a profitable way, for by so doing it would dimini h the cost 
of the structure for purposes of navigation, and thus make 
feasible a navigation enterprise which otherwise would be en
tirely unfeasible because of the cost. 

Hanng that power, the National Government can select an 
agent for the execution of that power. It can select an agent 
and authorize that agent to do what it can do-obstruct the 
stream by a dam for the purposes of navigation and construct 
the locks essential to navigation. The agent will then be in the 
same position as the principal, in the possession of a dam useful 
for two purposes-the promotion of navigation and the develop
ment of water power. 

If, then, tbe principal has the power to select an agent to 
create a structure which the principal can construct, and if 
the principal has the right to every profitable u e of that struc
ture if it constructs it itself, it can make terms with the agent 
with reference to the compensation which the principal shall 
receive for the exercise by the agent of a privilege which it 
could not exercise at all without the license of the principal, 
particularly when that compensation is to be expended in the 
regulation of the river itself, a regulation essential to naviga
tion a.nd power development. 

So,, l\fr. President, this legislation does not involve in any, 
degree the ownership of water. Water flowing in a stream is 
no more the subject of ownership than a bird flying in the air. · 
Reduce the bird to possession and it is your property, but so 
long as it flies in the air it is not. So it is with the water; 
reduce it to absolute po session, put it in a pail, and it is yours; 
but so long as it flows from its source to the Sound, subject 
only to temporary ru·tificial obstructions, it is not the property 
of anyone. 

In this case the Go\ernment deals simply with the structure 
and the use of the structure; not with the water or the use of 
the water. Having the right to rear the tructure, and having 
the right also to select an agent to rear that structure, it can 
in law attach any condition it choo es to the use by that agent 
of the structure which it creates. 

Mr. President, this illustrates the ldnd of legislation with 
which the Congress of the united States ha been amu ing 
itself for a hundred years or more regarding our navigable 
rivers. I say "amusing itself," for our legislation has Jacked 
effectiveness, lacked efficiency. We ha-ve been trifling with this 
great question of the development of our rivers, and we ha\e 
been h·ifling while we have been engaging in the Senate and in 
the House in endless di. cussion over the re pective powers, 
rights, and jurisdictions of the Nation and of the States. 

The Connecticut River furnishes an illustration of the futility 
of our efforts to reach any comprehensiye results. That riYer 
affects the interests of four or frre States. Taking its source 
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in Vermont and New Hampshire, it proceeds through ~fassachu
setts and Connecticut into Long Island Sound. It is useful for 
two purposes there onJy. It is probably not useful for irriga
tion, as our western streams are, because of the humidity of the 
climate. 

It is not, perhaps, to be regulated as many of our southern 
rivers are, in the interest of the reclamation of our swamp 
lands. The uses "·hich are to be regulated on that river are the 
use of its water for nayigation and the deyelopment of water 
pO\Yer. That riYer is subject to the jurisdiction of four State 
so...-ereignties and one national soYereignty, the jurisdiction of 
each being clear and distinct, but each of these soyereignties 
having an intere t in the river. It never has occurred to Con
gre s, apparently, so far as action is concerned, although many 
of us ha\e been debating it for years, that it would be a wise 
thing for these so,ereigns, each having an interest in this river, 
to get together, confer through re11resentatiYes with each other, 
ancl agree upon comprehensi\e plans under which each so-vereign 
can itself or through agents do the part that belongs to its 
juriEdiction, so that the wo1·ks will dovetail into each other and 
thus bring about tlrn highest efficiency of the ri,er itself for 
ernry purpose of ci"dlization. 

::\Ir. CLARK of Wyoming. - ~Ir. Pre iUent, will the Senator 
i1ermit a question? 

The PRESIDING OFFICER. Does the Senator from Nernda 
yield to the Senator from Wyoming? 

::\Ir. NEWLANDS. I only want to speak for a few moments. 
:.\Ir. CLARK of Wyoming. Just at that point I "anted to 

ask a question of the Senator, but I will not do it if he prefers 
that I should not. It is right on that particular line. 

2\Ir. :NEWLA.NDS:. I will answer the question then. 
:\Ir. CLARK of W:roming. The Senator was speaking of an 

agreement between the States themsel\eS and the General Gov
ernment. I should like to ask the Senator if any agreement 
could be made that would add to or take from the right which 
the States and the General Go...-ernment would baYe before 
tlrnt agreement 1vas entered into? 

:\Ir. _ TEWLA.NDS. None whate\er; and I was careful to say 
that these plans would im·olrn simply the exercise of the juris
diction that belongs to each so,ereigu, and that each would 
accomplish its work within its jurisdiction, but under plans 
t.hat would enable their works to dovetail with each other in such 
a \my as to create the highest efficiency of the ri\er for the 
u es of ciYilization. 

"\Ye ha\e no ambassador·, no ministers plenipotentiary, which 
the Nation can seD.d to the States in order to confer with them 
regarding matters of joint interest. But will it be contended 
for a moment that no machinery can be created by which the 
Nation can talk to the States and the States can talk to the 
Xation, and that no machinery can be created by which each 
will exercise its admitted jurisdiction in such a way as to bene
fit instead of injuring the other? That is what we require-
that simple machinery, through a national board meeting with 
boards appointed by the respectiYe States, and, with the aid of 
engineers and experts, formulating plans which will permit of 
the harmonious and complete and comprehensive development 
of the waterways of the country without impairing in any de
gree the jurisdiction or the powers of each sovereign. 

The Senator fro Ohio-and I am sorry be is not here
sened with. me some years ago on an inland waterway commis
sion created by President RooseYelt in the exercise of his po"\\er 
of recommendation to Congress, without statutory authority. 
On that commission we sened with men distinguished in en
gineering and otherwise, with a view to presenting a plan undei: 
which the Nation and the States could coordinate in this great 
work. We made a report CO\ering eYery contention which I 
haYe made, and Congress turned aside from the report. A bill 
which I had reported from the Committee on Commerce em
bracing the essentials was sandbagged on the :floor of the Senate 
by the representatiYes of both parties, two of those representa
ti\es being from the Southern States, the section which will 
be more developed by this method of treatment Ulan any other 
section of the country. Eyer since then some of us haye been 
making strenuous efforts, in committee and upon the floor of 
,the Senate, to haYe this simple process of accommodation be
tween the sovereigns accomplished through legislation. Thus 
far our efforts have been una\ailing. 

It is often said that some of us are 10 years ahead of our 
time. The trouble is that Congress is 10 years behind the times. 
This is demonstrated by the action of every waterway conven
tion that has met in the country of late years, uy the declara
tions of commercial bodies throughout the country, all of which 
have declared for cooperation between the Nation tmd the States 
in this important work, and by the declarations of the political 
parties of the country, all of which in the last campaign and, I 
think, all of them in the preceding campaign have demanded 

most emphatically the cooperation and the coordination of the 
Nation nud the States in the e important works. 

l\Ir. President, I referred to the action of the Inland Water
ways Commission. I was impatient to end tl;J.e work of that com
mission, because it was a ·commission of legislatii;-e deliberation, 
and I wi bed to substitute a commission of action. When that 
report was pre ented to Congres , what did it do? It organized 
another commission-not of action, bnt of deliberation-the 
National Waterways Commission, of which my friend the 
Senator from Ohio was the chairman. It sat for two or three 
years upon these questions, and finally presented findings almost 
identical with those establi bed by the Inland Waterways Com
mission organized by President IlooseYelt, and of which my 
friend the honored Senator from Alabama [Mr. BANKHEAD] 
was one of the members. 

So we ham been wasting years in deliberation, meanwhile 
permitting this old spoils system, this patronage system of 
developing our waterways, to continue, under which individual 
Senators and individual Congressmen ha\e been accustomed to 
present to CongreEs projects for individual con tructions and 
individual dredgings here and there, and then bear back to their 
constih1encies the e>idence of their triumphant efforts--tri
urnphant only in inefficiency; triumphant only in the careless 
expenditure of public money without adequate plans. 

Mr. President, this is another of these cases of sporadic legis
lation regarding our waterways. Fortunately, it can be com
mended much more highly than the individual and scattered 
projects that usually present themselyes, for it is an intelligent 
conception regarding a riYer of rather limited length, and whose · 
uses ha Ye been well ascertained. The problem has been well 
thought out:- I am disposed to support this bill, not because 
I like these indi\idual cases of legislation when we ought to 
engage in general legislation in\Ol\ing all the waterways of 
the country, but because I think it · has a merit; because I do 
not think it means simply the prestige of the individual Con
gressman or the indiYidual Senator; because I .do not believe 
it is a part of the spoils system which has prevailed in this 
country in projects both on our riYers and in our public build
ings,just as it has existed in office. 

I should much prefer if in this bill we would organize a 
commission of engineers, and authorize that commission to 
meet with similar commissions from the State of Vermont, 
Kew Hampshire, Massachusetts, and Connecticut, and have them 
work out broad, comprehensive plans relating to the full de
velopment of this ri\er for e-rery useful purpose. 

I would much prefer to ha Ye them come with such broad and 
comprehensirn plans and indicate that this is the part whic:h 
the - .,.ational Go\ernment is called upon to clo, and this is the 
part that corporations or individuals are called upon to do 
under the laws of Vermont or New Hampshire or l\Iassachu
sett or Connecticut, thu inrnlving a great work of utilization 
of the entire riyer for e\ery useful purpose. 

Corning a it does, having merit as it bas, I am disposed to 
sustain this bill. I make these few remarks only with a view 
to calling the attention of the Senate of the United States to 
the fact that all the political parties have demanded that we 
should take up the question of waterway de\elopment in a 
comprehensirn way; that that in.Yolves the regulation of the 
flow of the rivers, reducing the crest of the flood, and raising 
the height of the ebb flow; it invol\es bank protection, levee 
building, storage for irrigation abo\e, intermediate storage for 
the deYelopment of water power, the control of the waters so 
as to promote the reclamation of swamp lands, e\ery process 
of arre ting the flood waters of the rivers as they fall from 
the hea,ens, in such a way as that they shall not within a few 
days or a few weeks be 11recipitated upon the weakest portion 
and perhnps the richest portion of our country and devastate 
its cultiYable area; it involves treating the river as a highway 
of commerce, with terminals, transfer site , and facilities, and 
facilities fol' coordinating with railways. In this great work 
"e should unite under comprehensi>e plans the functions and 
po-\Yers of every sovereignty affected, and thus establish team 
work in the place of this eternal contention over questions of 
jurisdiction and sovereignty. We can thus turn eYery river 
from an instrumentality of destruction into an instrumentality 
of benefaction and create in eyery section of the country the 
largest pros11erity and wealth. 

1\Ir. BRANDEGEE. l\Ir. President, I do not care to enter 
into any argument on the merits of this question at this late 
hour of the afternoon. As Senators know, the bill will be taken 
up under tlle unanimous-consent agreement next Tuesday, and 
then I may address the Senate briefly upon it. But some 
remarks haYe been made here this afternoon which lead me to 
put into the RECORD a short statement of what I claim is the 
constitutional authority of the Go-rerlllllent to impose a con-

• 
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dition of a money nature upon the granting of a license to con
struct a dam. 

lifost of the questions that are being discussed, it seems to me, 
apply to other bills and other propositions. There are many 
questions of a speculative and a somewhat obscure nature con
cerning the physical ownership of water, tlle ownership of the 
tide land in the different States, the uses that the water can be 
put to for the development of electrical power, what sort of 
property the power generated is, and whether the Government 
or the State has the right to sell it, which are interesting and 
must be solved at some time, either, as the Senator from Nernda 
[Ur. NEWLA.J.~s] says, in a national policy of broad scope or by 
particular legislation. 

I apprehend that the only part of this bill that will cause any 
serious discu sion is the pro·\ision beginning at line 19 of page 2 
of Senate bill 033, as follows: 

An cl provided further, That the Secretary. of Wai', as ~ p~t o~ the 
conditions and stipulations referred to in said act, may, ill 1!1s discre
tion impo e a reasonable annual charge or return, to be paid by the 
said' corporation or its assigns to the United State~t the procee~s the!eof 
to be used for the development of navigation on we Connecticut River 
and the waters connected · therewith. 

Under the power to regulate commerce among the States, ~he 
Congress may, in my opinion, in consenting to the co~~truct10n 
of a dam · across a navigable stream, impose a condition that 
the licensee shall pay a reasonable sum of money to be used for 
the improvement of navigation, and it is not necessary that the 
money so paid should be expended at the immediate site of the 
dam. If the only power of Congress in the case of the Con
necticut River dam is to require the licensee not to obstruct 
navigation, but to leave it in as good c.ondition as for~erly, 
ConO'ress never could have required the hcensee to construct a 
lock

0 

at Windsor Locks, because the river was not navigable at 
that point before the dam was built. . 

I do not care to discuss the question further. I have sa1d 
that simply because, if I remember correct~y, the Senator from 
Utah [l\Ir. SUTHERLAND], for whose legal Judgment I ha-re the 
highest respect, took the ground in answering the Senator from 
Ohio [Mr. BURTON]. that po sibly Congress could exn.ct !he 
money if it was to be spent in the improv~me~t of nav1gat~on 
immediately at the site of the dam for which it was grantrng 
the license. I take the view that if it can provide, as a con
dition of issuing a licen e for a dam aero s a navigable river, 
that a lock must be built in aid of navigation and paid for by 
the licensee, it can equally consistently exact a money pay
ment for the promotion of navigation under the clause of the 
Constitution which authorizes us to regulate commerce among 
the States; and I am quite certain that if it is expended any
where on the river for the improvement of commerce among the 
States, as represented by river navigation, it would be sus
tained by the Supreme Court. 

I will say further Mr. President, if that question should ever 
be presented to the 'supreme Court and my view of it should be 
ueclared to be not the correct one, very little damage would be 
done to anybody. I do not see how we are ever going to arrive 
at a solution of a question like this, which affects simply one 
part of the country and is of no interest to other parts of the 
country, unless it is to be made :1- prec~ent or a pattern ~or 
legislation of a similar character m parb~ular States, to which 
they may object, or unless we pass somethrng and let soi;nebody, 
some stockholder, perhaps, ·refuse to pay the compensation pro
vided for and take it to the Supreme Court and find out what 
we can do and what we can not do in these ca es. Perhaps half 
the lawyers in the Senate think one way ~nd the othe~ ~alf the 
other on this question; perhaps the court itself may divide; but 
we certainly can never arrive anywhere in the development of 
our water power, which is now rtmning to waste all over the 
country by having the Chief Executive veto all the bills that we 
pa s whlch do not contain a provision for some sort o.f com};J'en
sation and by having one House or the other block their passage 
if they do contain it. 

After this bill has been properly discussed for as many days 
as Senators want to discu s it, I see no better way than to pass 
the bill and test that question. But when we get to the bill I 
am going to talk on the pro'\''isions of the bill as much as I can. 
While I have views on these interesting subjects that are dis
cussed here-the general questions of water power throughout 
the country, which, as I said, ai:e sometimes obscure and in
tl'icate-I hope after Senators have obtained all the information 
from each other on those very interesting subjects they will not 
allow the information so acquired to prejudice them against 
this particular bill unless it conflicts with some serious consti
tutional view which they may entertain. 

SUPPLE.!IENTAL PA.TE...~TS TO ENTBYMEN. 
:Mr. GRONN.A. I wish to call up Senate bi11 6402, a measure 

that will take only a minute or mo to pass and to which there 
can be no possible objection. I believe it will lead to no dis-

cussion. I ask the Senate to proceed to the con illeration of the 
bill (S. G402) to ::rntl10rize the i suance of absolute and unquali
fied p~tents to public Janus in certain cases. 

The PRESIDIXG OFE'IOER Is there objection to the request 
of the Senator from )forth Dakota? 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to con ider the bill. It authorizes the Secre
tary of the Interior, in cases where patents for public lands 
have been i sued to entrymen under the provisions of the acts 
of Congress approved March 3, 1909, and June 22, 1910, re
serving to the United States all coal deposits therein, and lands 
so patented are subsequently clas ified as noncoal in character, 
to issue new or supplemental patents to such entrymen, convey
ing to them the abso.lute and unqualified title to the lands so 
previously entered, patented, and thereafter classified as non.
coal. 

The bill wa reported to the Senate without amendment, 
ordered to be engrossed for a third reading, read the third time, 
and pa sseu. 

INDIGENT PERSONS IN• ALASKA. 
Ur. S~IITH of ~Iichigan. From the Committee on Territories 

I report back the amendments of the House to the bill ( S. 267) 
providing for assisting indigent persons, other than natives, in 
the District of Alaska, which were referred to that committee on 
May 9, 1912. I move that the Senate disagree to the amend
ments of the House, reque t a conference with the House on 
the disagreeing votes of the two Houses thereon, the conferees 
on the part of the Senate to be appointed by the Chair. 

The motion was agreed to; and the Presiding Officer appointed 
Ur. NELSON, l\Ir. BUR~HAM, and l\fr. CHAMBERLAIN conferees 
on the part of the Senate. 

DEP ABTI.fE...~ OF LABOR, 

Mr. BORAH. I ask unanimous consent to call up tlle bill 
(H. R. 22913) to create a department of labor. 

The PRESIDIN"G OFFICER. Is there objection to the re
quest of the Sena tor from Idaho? 

Mr. PAGE. I should like to know what the bill is before I 
gi'\'e my consent. 

l\lr. GALLINGER. I assume the Senator is not going to 
press the bill for consideration to-day. 

Mr. BORAH. Not for final consideration. I wi h, if I can, 
to dispose of the committee amendments to-day. I do not 
think there are .any amendments which any Senator would care 
to discuss; they· are mostly formal, I will not ask for a final 
vote to-day. 

Mr. SMOOT. If there is any objection to an amendment, the 
Senator will ask to have it go over? 

l\fr. BORAH. I will. 
The PRESIDING OFFICER. Is there objection to the pr s

ent consideration of the bill? 
There being no objection, the bill was conBidered as in Com

mittee of the Whole, and it was read. 
The bill was reported from the Committee on Euucation and 

Labor with amendments in section 3, page 3, line 11, after ille 
word "Immigration," where it occurs the second time, to insert 
"and Naturalization"; in line 12, after the word ' Informa
tion," to insert "the Division of Naturalization"; and in line 
24, after the words "Labor Sta ti tics," to insert "and the ad
ministration of the act of l\lay 30, 1908, granting to certain 
employees of the United States the right to receive from it com
pensation for injuries sustained in the course of their employ
ment," so as to make the section read : 

SF.c. 3. That the following-named officers, bureaus, divisions, and 
branches of the public service now and heretofore under the jurisdiction 
of the Department of Commerce and Labor, and all that pertains to 
the same known as the Commissioner General of Immigrntion, the 
commissioners of immigration, the Bureau of Immigration and Nat
uralization, the Di'1sion of Information, the Division of Naturaliza
tion and the Immigration Service at large, the llnreau of Labor, and 
the 'Commissioner of Labor, be, and the same hereby are, transferred 
from the Department of Commerce and Labor to the Department of 
Labor, and the same shall hereafter remain under the jurisdiction- and 
supervision of the last-named department. '.l'he Bureau of Labor shall 
hereafter be known as the Bureau of Labor Statistics, and the Com
mi!>sioner of the Bureau of Labor shall hereafter be known as the 
Commissioner of Labor Statistics ; and all the powers and duties 
heretofore pos essed by the Commissioner of Labor shall be retained 
and exercised by the Commissioner of Labor Statistics ; anu the admin
istration of the act of May 30, 1!>08, granting to ce1·tain employees of 
the United States the right to receive from it compensation for in
juries sustained in the course of their employment. 

The amendments were agreed to. 
Mr. BORAH. As that disposes of the committee amendments 

and it is late, and several Senators who are not here--
The PRESIDING OFFICER. The Senator from Idaho pos

sibly overlooked that the bill specifies it shall go into effect 
October 1, 1912. 

Mr. BORAH. At the proper time I will offer an amendment 
on that line. 
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l\Ir. SUOOT. I should like to- ask the · Senator if ' all the 
committee amendments have been dis11osed of? 

l\Ir. BORAH. Those are all the amendments that I desire 
to haye considere<l at this time. 

l\fr. SMOOT. I . wish to have a little bill pasEed 
Mr. BORAH: Jn just a moment I will yield. I ask to haY"e 

the bill reprinted with the committee ameudmeuts included. 
The PRESIDING OFFIOER. If there is no objection, it. will 

be so ordered. 
l\Ir. BORAH. I now ask that the bill be temporarily laid 

aside. 
The PRESIDING OFFICER It will be so ordered. 

JOSEPH HODGES. 
~Ir. SMOOT. I ask unanimous consent for the present con

sideration of the bill ( S·. 7754) fen~ the relief of Joseph Hodges. 
There being no objection, the Senate, as in Committee of the 

,Whole, proceeded to consider the bill, which had be.en reported 
,, from the Committee on P'ublic Lands with an amendment, to 
add to the end of the bill the following proviso : "Pmv-ided, 
That upon the reconve:rance of the surrendered lands they will 
become a part of the Cache National Forest," so as- to make 
the bill read : 

Be it enacted, etc., That the Secretary of tb.e Interior is hereby au
thoTized to issue a patent to Joseph Hodges for the following-described 
lands: The southwest quarter of the northeast quarteL·· and the south 
half of the northwest quarter of section 29; the sou.th half of the north
east quarter and the southeast quarter of the northwest quarter of sec
tio::J. 30 ; the west half of the southeast quarter and the west half of 
the nortlleast quarter of section 15; the southwest quarter of the south
east quarter o.f section 10, all in township 13 north, range o east, of 
Salt Lake meridian, upo~ tbe transfer by the said Joseph Hodges to 
the United States of the northeast quarter of the southeast quarter of 
section 3 · the southwest quarter of the southwest quarter of.. section 
2G; the southwest quarter of the southwest quarter 0£ section 27 ; the 
south half of section 16, all in townshlp 14 north, range 4 ea.st, of Salt 
Lake meridian, situate in the Cache National Forest: Provided, That 
upon the reconveyance of the surrendered lands they will becom~ a part· 
of the Cache National Forest. 

The amendment was agreed to. 
The bill was reported to the Senate as arnendec1, and the 

amendment was concurred in. 
The bill was ordered to be engrossed for a third reading, read 

the third time, and passed. 
MESS.A.GE FRO~! THE HOUSE. 

A mes age from the House of Representatives, by J. C. South, 
its Chief Clerk, announced that the House had passed a bill 
( H. R. 2849D) making appropriations to provide for the expenses 
of the government of the District of Columbia for the fiscal 
year ending June 30, 1914, and for other purposes, in which 
it requested the concurrence of the Senate. 

The message also announced that the House accepts the inYita
tion of the Senate extended to the Speaker and Members of 
the House oi Ilepresenta.tives to attend the exercises in . com
memoration of the life, character, and public services of the late 
JAMES S. SHERMAN, Vice President of the United States and 
President of the Senate, to be held in the Senate Chamber on 
Saturday, the 15th day of Fehrua.ry next, at 12 o'clock noon. 

HOUSE BILL REFERRED. 

H. R. 28499. An act making appropriations to pro¥ide for the 
expenses of the goyernment of the District of Columbia for the 
.fiscal year ending June 30, 1914, and for other purposes, was 
read twice by its title and referred to the Committee on 
Appropriations. 

Mr. S~IOOT. I move that the Senate adjourn. 
The motion was agreed to; and (at 5 o'clock and 20 minutes 

p. m.) the Senate adjourned until to-morrow, Saturday, Feb
ruary 8, lfil3, at 12 o'clock meridian. 

HOUSE OF R~PRESENTATIVES. 
FRIDAY, Feb1'Uary 7, 1'913. 

The HoUBe met at 12 o'clock noon. 
The Chaplain, Rev. Remy N. Couden; D. D., offered the fol

lowing prayer : 
We bless Thee, our Father in heaven, for this new day· with 

all its hopes and promises. Th-Ou hast created us for action 
and inspired us with high ideals. Illumine our minds and 
quicken within us the highest and' best impulses, that we may 
add as individuals to our parts and strive to better the condi
tions of our fellow men; to the honor and glory o:E Thy holy 
name. Amen. 

The Journal of the proceedings of yesterday was read and 
approved. 

INDICTMENTS, NOBTHERN DISTBICT OF TEXAS. 

Mr. GARNER. Mr. Speaker, I call up a privileged resolu, 
tion (H. Res. {)08) which is on the House Calendar. 

The SPEAKER. The' Clerk will report the resolution. 
The Clerk r ead as follows : 

House resolution 808. 
. Resoli:ed, That the Attorney. General of the United States be, and he 
is hereby, requested to- transmit to th.e Honse of Representatives at the 
earliest p.r.aatical date. all letters: briefs of evidenee, docum~nts and: 
written opiriions on file in the Department of Justice relating to. o~· 
having any connection with the indictment returned in the nited · 
States District Court for the Northern District of Texas against C. N. 
Payne, .John D. Archbold, Henry C. lt'olger. W. C. Teagle, A. C. Ebie. 
E. R. Brown, .John Sealy. Standard Oil Co. of New Yo1·k, Standard 
Oil Co. of New Jersey, and 1\Iagnolia Petrnleum Co. of Texas, charg
ing them. with conspiring to · restrain interstate trade and commerce 
of the Pierce-Eol·dyce Oil Association in violation of the criminal pro
visions of the Sherman Act, or relating in any way to the orde1· of 
the Attorney General of the United States directing the United States 
marshal for the southern di8trict of New York not to execute bench 
warrants for the arrest of John D. Archbold, W. C. Teagle, and H. C. 
Folger, jr., issued on said indictment. 

l\Ir. GAR~ER. l\1r. Speaker, there are some committee amend
ments. 

The SPEAKER. The Clerk will report the committee amend
ments. 

The Clerk read as follows: 
Page 1, line 2, strike out " requested " and insert " directed, if not 

incompatible with the public interest." 

The amendment was agreed to. 
Mr. GARNER. There are one or two other; amendments. 
The SPEAKER. The Clerk will report the amendments~ 
The Clerk read as follo.ws: 
Page 1, line 9, after the word " Folger;" insert the wo-rd "junior.'~ 

The amendment was a:greed to. 
The Clerk read as follows: 
Pa~ 2, line 7, strike out the capHal letter " H" and insert the word 

"Henry." 

The amendment was a.greed to. 
l\Ir. MURDOCK. l\Ir. Speaker, I should like to ask the gen

tleman a.bout the substituti0n of the word " request" for the 
word "direct." Is this the case where a Federal judge in 
Tex-as issued subprenas. for certain Standard Oil people in New 
York City and the Department of JUBtice refused to serve the 
warrants? 

Mr. GARNER. It is. It was not a subpren.a. It was a 
capias. 

l\Ir. 1\1URDOCK. Issued by the judge? 
Mr. GA.R1\1ER. Issued by the court on a grand jury indict

ment. 
l\Ir. MURDOCK: Has any explanation eyer been made by. 

the Department of Justice why they did not serve these papers? 
Mr. GARNER. The Department of JUBtice--
1\fr. MURDOCK. I would like to ask the gentleman--
1\!r. GARNER. I would like an opportunity to answer the 

gentleman's question. 
l\Ir. MURDOCK. I will get at it in this way: The resolution 

as introduced into this House directed the Attorney General to 
explain to the House why these warrants were not serYed. 

l\Ir. GARNER. When was that? 
l\Ir. l\IURDOCK. As I understand it, that was it. 
l\Ir. GARNER. No; this resolution-. -
l\fr. MURDOCK. It must have been introduced, because the 

committee now brings in a resolution with a.n amendment chang
ing the word "directed " to the worff "requested." 

Mr. GARNER. No; it is just the reV"erse of that, changing 
the word " requested " to " directed.',. 

Mr. MURDOCK. So the resolution as it now stands is more 
mandatory than the original resolution? 

l\Ir. GARNER. It certainly is. 
l\Ir. MURDOCK. I am glad of that. 
The SPEAKER. The question is on agreeing to the resolu

tion. 
The resolution was agreed to. 

PENSIONS. 

l\Ir. RUSSELL. l\Ir. Speaker, I desire to call up the conference 
report on Senate bill 7160, an act granting pensions and increase 
of pensions to certain soldiers and sailors of the Civil War and 
to certain widows and dependent relatiyes of such soldiers and 
sailors. 

The SPEAKER. The Clerk will read th.e report. 
The Clerk read as follows: 

CON.FERENCE REPOBT (NO. 1448) , 

,, The committee of confer~ce on the disagreeing votes of the 
two Houses on the amendments . of the House to the bill S. 
7160, an act grauting pensions and increase of pensions to 

icertain soldiers and sailors of the Civil ·war and to certain ~ 
widows and dependent relatives of. such soldiers and sailors, 
·having met, after full and free conference have agreed to rec-
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